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We take much pleasure in publishing the following Essay, which 
took the first prize (of the class to which the author belongs) at the last 
term of the Law School at Cambridge. We are glad to hear that the 
author (Mr. J. B. Thayer, of Northampton) intends to practise his 


profession in this county. — Ep. 


I. Tue Right of Eminent Domain may be defined as the right 
of taking private property for public purposes.' It belongs to no 
private individual, but is one of the sovereign rights of the State ; 
and as such is to be classed properly with the right of taxation, 
and that of regulating the use of property. It attaches to the 
State as the right of property attaches to man; it is, so to speak, 
one of the natural rights of the State, and its sources lie nowhere 
else than in the fountain-head of government itself.2 

For to suppose the State, is to suppose the right of compassing 
the ends for which it exists; to wit, the common defence, the ad- 
justment and_ regulation of the rights of individuals, as among 
themselves, and the furtherance of the use and enjoyment of those 
rights. It is to suppose the right of taxation, or of collecting the 
necessary revenue ; of regulating the use of property, and shaping 


' Grot. De Jure Bel. et Pac. lib. 1, cap. 1, s. 6 ; Puff. lib. 8, cap. 5, s. 7. 

2 Grot. De Jure Bel. et Pac. lib. 1, cap. 1, s. 6; Puff. lib. 8, cap. 5, s. 7; 
Vattel, lib. 1, c. 20, s. 244. 
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it into fitness with the due enjoyment of property by the commu- i 
nity ; and of taking private property for public purposes whenever 
these shall demand it, and without any reference to the owner’s : 
consent ;! since, if it could only be taken when the owner con- 
sented, it might often happen, that the public purposes would be 
thwarted, because the owner either would not part with his prop- 
erty at all, or would not upon just terms. 

It is not, then, any common or technical doctrine of the law 
with which we have to deal, but a sovereign right, coeval with the 
State itself, which is the origin of the law; a right whose sanction 
lies not in the authority of the State, or in human reason, like that 
of the law, but rather in that which is the source of the authority 
of the State ; to wit, a necessity in the nature of man ;? and this 
is nothing less than the appointment of the Deity itself, — for, as 
the State originates in this transcendent necessity, so do all its in- 
herent, essential rights, of which this is one. 

How then does the doctrine of the Right of Eminent Domain 
find a place in the law ? 

We answer, under the head of constitutional law, and in that 
way only. For although government itself originates in a neces- 
sity of the nature of man, yet the form of it does not ;* this may 
be moulded in various ways, as e. g. by the direct and conscious : 
intervention of the people. When this intervention takes place, 4 
and that body which is itself necessary and sovereign, proceeds to B 
allot its rights and powers among the several departments of gov- 
ernment, and by means of a written constitution qualifies, explains, 
and enunciates those rights and powers, and then entrusts this high 
charter to the guardianship of its judicial representatives, —then, 
and in such event only, the Right of Eminent Domain passes into 
the courts, and finds a place in the judgments of the tribunals exer- 
cising this lofty function.4 

Where this, or something like this, has not happened, there is 
little in judicial decisions to illustrate our subject. For in such 
countries the judges can know no higher authority than the legisla- 
ture, whose office it is to articulate the sovereign will; to them the os 
law is what the legislature declares or permits to be the law ; there 3 
is no supreme charter by which to test the action of the legislative 
body ; the rights of man, the just limits of the rights of govern- 
ment, prescription, the long-established course of law, and all that 
is fondly called the “ unwritten constitution,” serve only to furnish 
the courts with principles of construction, and stand not a moment 
in opposition to the declared will of the legislature.5 What, there- 
fore, have the English courts to do with the grounds and precise 
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' Heinece. Elem. Jur. et Nat., lib. 2, c. 8, s. 168. 

2 Puff. lib. 7, ¢. 3, s. 2. 

3 Puff. lib. 7, ¢. 3, s. 2. 

* Lindsay vy. Com’rs, 2 Bay, 38; R. R. Co. v. Davis, 2 D. & B, 451. 
> 1 Blackst. Com. 160, 
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nature, and true boundaries of the Right of Eminent Domain? 
Such questions are for statesmen and the Houses of Parliament, 
but not for the judges or for Westminster Hall. 

Accordingly, very little is to be learned on this subject from the 
reports and legal writers of England. What we do gain from 
that country, is rather found in the free principles on which its 
government is administered, and the admirable care with which, 
on this head, its legislature observes the limits of its rightful 
power.! 

But how is it in our United States of America ? 

Here we have an assemblage of many States, each with its writ- 
ten constitution, containing provisions applicable, in some degree, 
to the Right of Eminent Domain, and its bench of judges, whose 
highest office it is to preserve the constitution inviolate, as well 
from the action of the legislature, as from that of all private par- 
ties who may come within its jurisdiction.2, We have also a Fed- 
eral State, supreme over all, with a written constitution like the 
rest, and a bench of judges whose function it is in guarding the 
constitution committed to their charge,® duly to limit and restrain 
the action of the several lesser States. ‘Thus it falls to each one 
of these courts to consider and pass upon the rights and powers of 
government; most especially to that august tribunal at the capitol, 
before which the sovereign rights of one-and-thirty States are 
brought up for judgment. 

Since these things are so, and since the opening of highways 
and turnpikes, the improvements in navigable streams, the widen- 
ing of streets in cities, the cutting of canals, and the extension on 
a scale so stupendous of the modern invention of railroads, have 
all conspired together to bring a greater or less number of cases 
before each of these tribunals, in which the Right of Eminent Do- 
main has been involved,— in this state of things we find our 
American Reports filled with a body of learned discussion which 
has explored this subject in all its length and breadth. 

It has, therefore, been the structure of the American govern- 
ments, the rapid development of this country, and the jealous spirit 
of the people, sensitive to every shaduw of governmental interter- 
ence with private rights, which have brought the subject of Eminent 
Domain under judicial cognizance, as a topic of constitutional law, 
In this point of view, the Right of Eminent Domain is peculiar to 
America. Yet the American peculiarity, let it be observed, lies in 
this, that this topic has any place in the law, for there is nothing 
peculiar in the right itself. as it is understood in America ; it is 
the same here as it is in England, as it was in Rome, as it has 
been everywhere since government began.4 


1 1 Blackst. Com. 139; Stat. 1 & 2 Wm. IV. ¢. 43; Stat. 3 Geo. IV. c. 126, 
ss. 84 & 85; Stat. 13 Geo IIL ¢. 78; Stat. 8 Vict. ¢. 20. 

2 R.R Co. v. Davis,2D & B. 451. 

9 Ma bury v. Mediso+, 1 Cranch, 137. 

4 1 Blackst. 139 ; Garduer v. Newburgh, 2 Johns. Ch. 162 ; Grot. lib. 3, ch. 
19.8.7; Lindsay v. Com’rs, 2 Bay, 38. 
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This subject must be treated, therefore, not upon any technical 
principles of the American or the feudal law, but rather upon such 
as are of universal application. And while American authorities 
form the great repository to which every one must resort in any 
critical examination of it, yet the principles there laid down will 
be found to stand in harmony with the general outlines of the sub- 
ject that are presented by Grotius and Puffendorf, and other mas- 
ters of natural and public law. 

It is proposed to investigate the Right of Eminent Domain under 
the following general heads : 

1. A definition of it, and some examination of its provisions and 
peculiar features. 

2. A more particular analysis of it, and a consideration of what 
is implied in the several terms made use of in its definition. 

3. A discussion of the question whether any State or legislature 
can part with its Right of Eminent Domain, or diminish or re- 
strict it in any degree, by way of contract with private parties. 

4. An inquiry into the proper construction of that clause in the 
constitution of the Federal Union, and a majority of the United 
States, which provides that “ private property shall not be taken 
for public purposes without just compensation.” 

5. A brief consideration of certain peculiar provisions relating 
to this subject, found in the State constitutions. 

Il. And now, first, a definition of the Right of Eminent Domain 
and some examination of its peculiar features. 

Under this head we shall consider 

1. What the Right of Eminent Domain is not. 

2. What it is. 

3. When it may be exercised. 

4. Of compensation. 

1. The Right of Eminent Domain is not the right of sovereign 
power in general ;' for if this were its meaning, it would include 
the right of promoting and securing the public good in all legiti- 
mate ways, and not merely by means of taking private property 
for public purposes. 

Nor is it the power of the State over all property, public and 
private,® and so inclusive of the power of the State over its own 
property, as e. g. the public lands.? The public lands or other 
public property of the State, are of course held subject to the use 
of the State, and may be appropriated to that end without impedi- 
ment. ‘The State holds as other owners hold,’ with this difference 
only, that its property (unless held under a foreign government) is 
subject to no sovereign rights of taxation or eminent domain, or 


1 Grot. lib. 1,¢. 1,8. 6; Puff lib. 8, c. 5, ss. 7& 8 

2 This is Vattel’s definition ; see Vattel’s Law Nat. b. 1, c. 20, s, 244. 

3 Puffendorf and Proudhon, cited in 2 Kent, 339, n.; 37 Am. Jur. 121; 
Heinece. Elem. Jur. et Nat. lib. 2, c. 8, 8. 168. 
4 Puff. lib. 5, c. 5, s. 8. 
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any other. Such property is sometimes called the domain of the 
State ;' if this name be adopted, we must mark a distinction be- 
tween the domain of the State and the power of the State over it, 
on the one hand, and the Right of Eminent Domain on the other, 
which is the sovereign right of taking private property for public 
purposes. 

And again, the right in question is not that of taxation, which 
is simply the right of apportioning and collecting with as much 
equality as may be, such charges as may be necessary to defray 
the expenses of government. The end of this right is the pay- 
ment of the common expense necessary to the maintenance of 
government ; to which each one ought to contribute his proportion, 
because the revenue of the State can come in general from no 
other source than the property of its inhabitants, and it can be 
collected on no just principle other than one of equality. And 
hence the right of taxation calls for no specific article of property, 
unless it be money, which is always an ample satisfaction of its 
demands. 

Sull further, the Right of Eminent Domain is not that of regu- 
lating and restricting the use of property. Such a right must 
exist, and is implied in that supreme office of government, the 
securing every man in the due enjoyment of his life and property. 
But it touches only the use of property, and so is not the right un- 
der discussion, 

Nor is this to be confounded at all with the common law right 
of necessity, under which anybody may destroy property when 
urged by an overwhelming necessity; e. g. may tear down a 
house to stay a conflagration. For this right belongs to private in- 
dividuals, or may belong to them, and all the State has to do in 
such a case is, to render the plea of overwhelming necessity a suf- 
ficient justification before the law.® 

And finally, it is important to observe that the Right of Eminent 
Domain cannot properly be regarded as a right of property which 
the State has in the possessions of its citizens ;® a view which has 
been insisted on, and which is well presented in the confident ex- 
clamation of a subject of the Roman empire : * Erquid Cesar non 
suum videat?”" It is true that the legal meaning of the term 
Domain (Dominium) is property ;* it is also true that such was 


9 


1 2 Kent, 339 (n.) c. 

2 Cc. W. & L. R. R. v. Com’rs, 1 Oh. St. 77 ; People v. Mayor of Brook- 
lyn, 4 Comst. 419. 

3 lo Barb. 32; Coates vy. Muyor of N. Y., 7 Cow. 585; Com. v. Tewkes- 
bury, 11 Mete. 55, 

* 2 Kent’s Com 338; Grot. De Jure B. et P. lib 3, c. 20,8. 7. 1. 

5 Surocco vy. Geary, 3 Cal. 69; Tuylor v. Plymouth, 8 Mete. 462. 

® Burlamaqui, Part 3, ch. 5; Heinece. El. Jur. et Nat. lib. 2, c. 5, 8. 168, n. ; 
Bynk. Quest. Jur. Pub. lib 2, c. 15. 

7 Plivius cited in Grot. De Jure, B. et P. B. 1, ch. 1, s. vi. n.; Dom. Civ. 
Law, pt. I, b. 1, tit. 2, s. 13. 

8 2 Pars. Cont. 519, 
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the meaning attached to the word by Grotius,! who originated the 
name of Eminent Domain as applied to the branch of sovereignty 
now under consideration.2 But it is manifestly inconclusive to ar- 
gue from this that the State has indeed a right of property in the 
possessions of every man in the community ; for although Grotius 
originated the name, yet he did not originate that for which the 
name stands; and the name therefore does not necessarily fix the 
character of the right itself. 

Nor does the general adoption of that name make for this idea 
of a right of property ; since that adoption was made under pro- 
test against such an implication,? and that too by writers who dif- 
fered in no respect from Grotius in their exposition of the doctrine. 
They employed this term, Eminent Domain, because, as Puffen- 
dorf said, so long as men were agreed upon what was indicated by 
a name, it seemed of little consequence what that name was.4 
And so it appears that the peculiar force of the term Domain, need 
have very little weight in ascertaining the nature of our subject, 
since the right itself, as explained and set forth by the author of 
that term, differs not at all from the idea of it universally received 
since his day and at the present time.® 

The question comes, then, simply to this, whether the Right of 
Eminent Domain, being such in its practical aspect as all are 
agreed upon, can be best explained on the theory gf a supreme 
right of property residing in the State. Ought this right of taking 
private property to be vested upon a higher right of property in- 
hering in the State ? 

Several objections to such a view present themselves, and seem 
to be decisive against it. 

(1.) If this supreme right of property is to be regarded as an ab- 
solute right, it is clear that it cannot exist at all times ; for then it 
would be inconsistent with any theory of free government. It can 
only exist to the end of satisfying the public exigencies, and is 
limited by them. Its existence, then, must depend upon the occur- 
rence of a public exigency ; at no other time can there be said to 
be any Right of Eminent Domain, understood as an absolute right 
of property. This theory, then, would reduce the Eminent Do- 
main to nothing at all in the intervals of the public exigencies ; 
and so it would give us an intermittent right, one that comes and 
goes with the coming and going of these exigencies, instead of a 
fixed, perpetual, inseparable attribute of sovereign power. 

It is sometimes said that all private property is held from the 


1 Grotius, lib. 1, c. 1, s. 6. 
2 Bynk Quest. Jur. Pub. lib. 2, ¢. 15; Heinece. El. Jur. et Nat. lib. 2, 
ce. 8, 8. 168, n. 
3 Bynk. Quest. Jur. Pub. lib. 2, c. 15; Heinece. El. J. et N. lib. 2, ¢. 8, 8. 
168, n. 
* Puff. lib. 8, c. 5, s. 7 ; Heinece. El. J. et N. lib. 2,c. 8, 8. 168, n. 
* Grot. De Jure B. et P. lib. 3, ¢. 19, s. 7. 
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State.! This can only be true in the sense that all property is held 
under the laws of the State ; and accordingly, that all conditions 
and limitations or restraints annexed to property by the law, or 
necessarily implied in the existence and acknowledgment of the 
law, must stand as indicating the rights appertaining to property. 
But beyond this, everything is determined by the law of nature. 
Where then shall we find room for such a condition as this to be 
affixed to property, viz. that on the occurrence of a public exigen- 
cy demanding it, it shall, ipso facto, leave the citizen and vest in 
the State? Such a condition is neither necessary, nor natural, nor 
in harmony with the received ideas of property. 

(2.) And again, the necessity of making compensation when pri- 
vate property is taken, seems to be at war with this idea. For if 
the property, on the happening of a public exigency, is, ipso facto, 
the government’s, why make any compensation ? 

(3.) But if it be said that the right of property is a contingent 
one in the intervals of the public exigencies, and become absolute 
when those exigencies occur, then we reply, that the idea is too 
artificial ; it is complicated, difficult, fruitless, and unnecessary. 

2. Having seen what the Right of Eminent Domain is not, we 
come now to consider what it is. 

The Right of Eminent Domain is that attribute of sovereignty 
by which the State may take, appropriate, or devest private prop- 
erty whenever the public exigenc es demand it; or, according to 
the usual definition, it is the right of taking private property for 
public purposes. And to this right the obligation always attaches, 
of making just compensation for the property taken.® 

The peculiar features of this right are : 

(1.) That it authorizes the taking of some specific article of 
property for which there can be no composition or sufficient sub- 
stitute ; and 

(2.) That it has annexed to it, as an inseparable incident, the 
obligation of making just compensation. 

By our definition, it is the right of taking, appropriating, or de- 
vesting property ;4 and so is distinguished, on the one hand, from 
a right of property, and on the other, from a mere right of regu- 
lating the use of property. 

It can only be exercised where some specific subject-matter of 
property is required, for which there can be no sufficient substitute ; 
and herein it is distinguished from the right of taxation. ‘Thus, if 
the State takes a piece of land for a public building, in virtue of the 
Right of Eminent Domain, it is for a building which must stand 


1 West. Riv. Br. Co.v. Dix, 6 How. 532; 2 Pars. Cont. 519. 

2 Grot. De Jure B et P. lib. 1, c. 1, s. 6; Ibid. lib. 3, c. 19, 8. 7 ; Puff. lib. 8, ¢. 
5,8. 7; Heinece. lib. 2, c. 8, s. 168; Seneca de Benef. VII. 4 (cited in Heinece. ); 
Bloodgood v. R. R. Co., 18 Weud. 9. 

3 Grot. de Jure B. et P. lib. 3, c. 19, s. 7; Ibid. lib. 3, c. 20, s. 7; Vattel, 
b. 1, ch. 20, 8. 245 ; 2 Kent, 339, and n.; 1 Blackst. 139. 

* Grot. lib. 3, c. 20, s. 7. 1. 
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on that particular spot; or if for a highway, it is for one which 
must run over that particular land; or for an aqueduct, it is for 
one which can take no other course than over the land in question. 
In all these cases money will not serve as a substitute ; the public 
necessities call for specific pieces of property. Again, the right 
is distinguished from that of taxation, in that the property taken 
under it 1s taken without any reference to collecting the owner’s 
share of the common public expenses ; and also in this, that it op- 
erates upon individual parties, while the right of taxation deals 
with the whole community, or with a special class of persons in 
the community, on some rule of apportionment ;! and finally, 
when the Right of Eminent Domain is exercised, compensation 
must be made to the private party with whom the State is dealing, 
wherein this right is distinguished from the right of taxation, and 
from al! other rights of sovereignty.2 Here the sovereign touches 
the limit of his power, and confesses a higher authority in owning 
a natural right of property and its supreme obligations. What is 
taken under this right, is regarded as so much above or aside from 
the owner’s share of the common expenses ;? and since it is mani- 
festly unjust that he should be compelled to contribute more than 
the other members of the community, he must be reimbursed from 
that common fund to which all contribute, himself as well as the 
rest.4 

3. From what has now been said, it is apparent that private 
property cannot be taken at all times,> nor at any and every time 
when the sovereign may choose. The question comes, therefore, 
when can it be taken ? 

And we reply, private property may be taken by the State 
whenever a public exigency requires it.® 

But what is to be deemed a public exigency ? We shall take 
up the discussion of this question under another head of our sub- 
ject; it will be enough for the present purpose to indicate by whom 
this question is to be decided, without entering upon the principles 
which should govern the decision. 

With whom, then, does the decision of this question lie ? 

If we suppose the Right of Eminent Domain to remain with the 
State, it is impossible to place it elsewhere than in the discretion 
of that body ; the State itself must decide, as the final and only 
judge. 

And when the rights of the State are awarded to the represent- 
atives and agents of this sovereign body, it may put such limita- 
tions upon the exercise of them as may seein good. In the par- 


1 People ¥. Mayor of Brooklyn, 4 Comst. 423 ; R. R. Co. v. Com’rs, 1 Oh. 


ide 
2 See Note (*) on p. 247. 
8 Grot. lib. 3, c. 20, 8. 7, n.; Puff. lib. 8, c. 4, s. 7. 
* Grot. lib. 3, ¢. 20, s. 7, n. 
® Grot. lib. 3, ¢. 19, 8. 7. 
6 Grot. lib. 3, ¢. 19, 8. 7; Puff. lib. 8, ¢. 5, 8. 7. 
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ticular under consideration, it may specify what shall or shall not 
be deemed a public exigency ; or it may give to one body of offi- 
cers the exercise of the Right of Eminent Domain, and to another 
the decision of the question in hand; but if no such limitation or 
division of powers be indicated, and this right be delegated to a 
certain body of officers, that body must be holden to be the full 
representatives of the sovereign on this head, and to have the 
same power of deciding when the right may justly be exercised.! 

In strictly constitutional governments, however, inasmuch as the 
legislature, being the body which holds the Right of Eminent Do- 
main, is not at the same time entrusted with the full powers of 
sovereignty, it must limit all its action by the boundaries set up 
in the constitution ; and it falls to the judiciary to declare all 
legislative acts void that come in conflict with that instrument, or 
overstep the limits which it assigns to the legislative branch. 
Therefore, just as the judiciary in such governments may declare 
a legislative act void as being of a judicial character, on the same 
principles (it would seem) it may declare such an act void, as at- 
tempting to appropriate private property, or to transfer it from one 
private party to another, under cover of a public exigency, which 
clearly has no existence.” 

If, however, there be a public exigency, or if there be room to 
say that any public advantage is to be gained by the appropriation 
of private property, or its transfer from one individual to another, 
then it would seem that the discretion of the legislature could not 
be controlled (in the absence of constitutional provision) by any 
power short of the supreme power of the sovereign. For the ju- 
diciary may not substitute their discretion for that of the legisla- 
ture, nor exercise it at all in a matter entrusted to the sole discre- 
tion of another department. 

With these explanations, then, it must be concluded that in the 
United States it is the exclusive province of the legislature to say 
when a public exigency has arisen ;4 and so to summon the impe- 
rial Right of Eminent Domain out from that body of sovereign 
power, where at other times it exists, indeed, but slumbers, into 
light and life. 

4. It remains under the present general head of our subject, to 
take some particular notice of that remarkable feature of it by 
which the State is obliged to make compensation for the property 
taken. 

! Lindsay v. Com’rs, 2 Bay, 88; R. R. Co. v. Davis, 2 D. & B. 451. 

2 2 Kent’s Com. 340 ; Vurick v. Smith, 5 Paige, 137; Beekman v. R. R. 
Co., 3 Paige, 45; Hoke v Henderson, 4 Dev.1; Bennett v. Bogys, 1 Baldw. 
C. UC. 00; Wilkinson v. Leland, 2 Pet 627. 

3 Armington v. Burnet, 15 Verm. 745; Cochran vy. Van Gorlay, 20 Wend. 
865; Can. Co.v. RR R Co,4Gil&J.1; Hoke v. Henderson, 4 Dev. 1; 
R. R. Co. v. Davis, 2 D. & B. 451. 

* 2 Kent’s Com. 310; Beekman v. R R. Co., 3 Paige. 45; Hartwell v. 
Armstrong, 19 Barb. 166; Mili Dam Co. vy. Codman, 12 Pick. 467 ; 7 Greenl. 
273; Rawle on Const. 133. 
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The property which is taken in virtue of this right, is something, 
as has been said before, above or aside from the owner’s regular 
share in the common expenses; that owner, like all others in the 
State, must be supposed to have consented to the legitimate exer- 
cise of that right which takes his property to satisfy a public exi- 
gency ;' for this is rightful and. necessary: but no man can be 
supposed to have agreed to bear more than his share of the com- 
mon burdens ;? there is no principle upon which such an unequal 
distribution could be based; and therefore, if a man’s property be 
taken by the State, he is entitled to have this, his excessive contri- 
bution, made up to him by compensation. 

So far, however, as the property taken away may have a special 
value to the owner, a value which it’ could have to no other person, 
one resting in sentiment and idea peculiar to him, a value inesti- 
mable in the market, and incapable of measurement by pecuniary 
compensation, to this extent, and in this sense, an individual may 
fairly be obliged ta contribute more to the public advantages than 
his fellow-citizens.3 But this inequality comes from the necessity 
of the case ; the excess in the contribution in such a case cannot, 
by the very statement of the matter, be made up to the owner.* 

It may be said, and it is true, that the mere fact of inequality or 
excess in one’s proportion of the public burdens, may not of itself 
give a good claim for compensation ; for the inequality may cor- 
rect itself, or it may be trifling, or, as we have just seen, it may be 
necessary. 

(1.) But if compensation be omitted when the Right of Eminent 
Domain is exercised, it involves an inequality which will not cure 
itself. For this right is not one which visits itself sooner or later 
upon every member of the community ; it is exercised rarely, and 
operates capriciously, and that must be a very large cycle of years 
indeed that would equalize the burdens it would impose, if com- 
pensation were to be withheld. 

(2.) And again, such burdens would not be of a trifling charac- 
ter, but would fall with disastrous weight upon their victims. Such 
an exercise of this right would take away property which consti- 
tuted an essential portion of an individual’s support, and leave 
nothing in its place; and not infrequently it might strip him of the 
main part of his property, and leave him on a sudden destitute. 
Thus the reasonable expectations of property-holders would be dis- 
appointed ; and the State would be doing itself the worst service in 
the world by impoverishing its own citizens. 

(3.) And finally, und above all, while such results would flow 
from a denial of compensation, there is no necessity for it. There 
is a necessity for the taking, but none for taking without compen- 


' Grot. lib 3, c. 20, s. 8. 

? Heinecc. El Jur. et Nat. lib. 2,s. 25; Puff. lib. 8, ¢. 5, s. 7. 
> In matter of Furman St., 17 Wend. 669. 

* Bonaparte vy. C. §& A. R. R. Co., 1 Baldw. 231. 





LRU tithes tls Bee wid xe 


ae 








The Right of Eminent Domain. 251 


sation, or without a just compensation, and such as shall put the 
party affected, so far as may be, on a level with the rest of the 
community. 

Here, then, are the reasons of the obligation that rests upon the 
State to make compensation: it is not necessary to take without 
compensation ; it would be unequal; and it would work disaster 
to the citizen, and a violation of the rights of property. 

But while this obligation is thus well-established and clear, let 
it be particularly noticed upon what ground it stands, viz. upon the 
natura! rights of the individual.! 

On the other hand, the right of the State to take springs from 
a different source, viz. a necessity of government.? 

These two, therefore, have. not the same origin; they do not 
come, for instance, from any implied contract between the State 
and the individual, that the former shall have the property, if it 
will make compensation :3 our right is no mere right of preémp- 
tion, and it has no condition of compensation annexed to it, either 
precedent or subsequent. But there is a right to take, and, attach- 
ed to it as an incident, an obligation to make compensation ; this 
latter follows the other, indeed, like a shadow, but it is yet dis- 
tinct from it, and flows from another source. 

See, then, the consequences. If the State appropriate private 
property to satisfy a public exigency, and fail to make or provide 
for compensation, has it therefore exercised its power wrongfully ? 
It would seem not: for if a public exigency exist, requiring the 
property, and it be appropriated accordingly, that, as we have seen, 
is legitimate ; so far all is right, and the citizen cannot complain ; 
and if the sovereign do not make recompense, then he fails inde ed 
in his duty to the individual ; but for all that, he does no more than 
his duty to the community in taking the property. And therefore 
the individual cannot demand his property back, although the State 
should never pay him. He has an eternal claim indeed against 
the State, which can never be blotted out except only by satisfac- 
tion; but this claim is for compensation, and not for his former 
property.° 

Therefore, in the absence of constitutional provisions affecting the 
question, it would follow that a loss of property from an exercise 
of the Right of Eminent Domain, which is fair in all respects other 
than in making or providing for compensation, must be regarded 
by the courts as damnum absque injuria. Every court must hold 
the assumption of private property to satisfy a public exigency to 
be just and proper, and an exercise of clear legislative power.® 


! Grot. lib. 3, c. 20,8. 8; Ibid. lib. 3, c. 19, s. 7; Vattel, lib. 1,¢. 20, 8. 245. 

2 Heinecc. lib. 2, c. 8, s. 168; Puff. lib. 8. 

3 Hampton vy. Com’rs, 19 Pa. 329. 

* Bonaparte y. C. § A. R. R. Co., 1 Baldw. C. C. 205; Symonds v. Cin- 
cinnati, 14 Oh. 147. 

> Grot. lib. 3, c. 20, s. 7. 2 

6 Bonaparte v. C. § A. R. R. Co., 1 Baldw. C. C. 205 ; Symonds v. Cincin- 
nati, 14 Oh. 147. 





teereeeen « 











252 The Right of Eminent Domain. 


And herein such a case would differ from one where the legisla- 
ture should seek to transfer property from one individual to anoth- 
er, with no pretence of public necessity ; such an act would not 
be the exercise of due legislative power, but would involve an ar- 
bitrary assumption of power, and might be reached, as such, by 
the courts.! 

There are many dicta in the American reports that conflict, or 
seem to conflict, with the view here presented of the obligation to 
make compensation, and which seem to say that in no case is it 
competent for a legislature to take private property without pro- 
viding for compensation at the time, or at some reasonable period 
thereafter.2 But it is manifest that many of them may be explain- 
ed and justified, as having tacit reference to certain constitutional 
provisions, upon which we shall dwell hereafter ; and others, as 
meaning to indicate the particulars of legislative duty in a politi- 
cal sense, and so as amounting only to this, that a legislature ought 
to provide compensation when property is taken, which cannot be 
denied. But, unless these dicta may be thus explained, it would 
appear that they are not sustained either upon principle or author- 
ity, but are abundantly refuted by both. 

Aside, however, from any consideration of the power of the 
judiciary over legislative action, the obligation resting upon the 
State, and so upon the legislature, to make compensation, stands, 
as we have sufficiently shown, upon a basis that cannot be shaken. 

Does the same obligation extend to cases of consequential dam- 
age arising from the exercise of the Right of Eminent Domain ? 

In general it would seem not, since consequential damage aris- 
ing from the exercise of this right, for the most part affects only 
the use and enjoyment of property, and does not destroy it; and 
accordingly such damage ought to be classed with the same kind 
of loss as resulting from the exertion of sovereign power in other 
ways, as e. g. in that of regulating and restricting the use of prop- 
erty, or in maintaining the highways, and lowering, elevating, or 
amending them, according to their need.4 Such losses are not 
generally very unequal nor very burdensome, and although they 
may be so in some cases, and in such may justify a claim for com- 
pensation directed to the legislative sense of justice, yet these ex- 
ceptional cases cannot profitably be considered in this essay, even 
if they might come properly within the range of our subject, as it 
is manifest they cannot, since we are dealing with cases where 
private property is taken, and not with those where it is only con- 
sequentially damaged. 

In accordance with this view, in the construction of those clauses 


1 2 Kent’s Com. 240; Varick v. Smith, 5 Paige, 137. 

2 Bradshaw v. Rogers, 20 Johns. 103 ; Charles R. Br. v. Warren Br., 7 
Pick. 507 ; Hatch v. R. R. Co., 25 Vt. 49. 

3 Grot. De Jure, B .& P. lib. 3, c. 20,8. 7. 2 ; Puff. lib. 8, c. 5, 8.7 ; Lindsay 
v. Com’rs, 2 Bay, 38; Rexford vy Knight, 1 Kernan, 308. 

* Rands v. Mumford, 2 RK, I. 154; © Wheat. 596. 
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in the several constitutions of the United States, that provide for 
compensation when private property is taken, it is well holden that 
they do not entitle property-holders to recompense for consequen- 
tial damage ; a construction which is required not only by the rea- 
son of the thing, but by manifold practical difficulties that would 
attend any other course.! 

What has been said in the foregoing pages will serve to indicate 
in a general way, the origin, nature, and import of the Right of 
Eminent Domain. Let us now enter upon another head of our 
subject, as previously laid down, viz. : 

Ill. A more particular analysis of this right, and a consideration 
of what is implied in the terms made use of in our previous exam- 
ination. 

And under this head it is proposed to inquire what is the full 
meaning, in connection with our subject, 

1. Of a public exigency ; 

2. Of private property ; 

3. Of a taking or appropriating of private property ; and 

4. Of compensation. 

And now, 1, what is that public exigency, and what are those 
public purposes, which authorize the State to take private prop- 
erty ? 

This is a question, as we have already seen, which does not 
fall within the range of judicial cognizance in the United States ; 
and if not in this country, probably nowhere else. Accordingly 
we are not to expect much light upon this part of our subject from 


judicial decisions, 


In order to constitute a public exigency in our present sense, it 
would seem that the exigency should be, (1), one affecting some 
considerable portion of the community ; and (2), one that could 
not be reasonably satisfied except by a resort to the Right of Emi- 
nent Domain. 

(1.) It should be one affecting some considerable part of the 
community. 

If we contemplate that whole political body which composes 
what is called a State, as remaining single and undivided, then the 
most obvious idea of a public exigency is of one which affects the 
whole or a greater part of the people. But if the idea of a public 
exigency were to be practically confined to this, it is certain that 
the welfare of the people would be very inadequately cared for, 
since the interests of all parts of an extended community are not 
by any means identical in all important particulars. 

And therefore the necessities of good government are found to 
require a division of the State into parts, as, e. g., counties, towns, 
villages and districts ; and for many local purposes, the rights and 


1 Richards v. R. R. Co., 25 Vt. 465; Patterson v. Boston, 20 Pick. 165 ; 
Lansing v. Smith, 8 Cow. 146 ; Case of Phil. & W. R. R. Co.,6 Whart, 25 ; 
Rittenburg v. R. R. Co,, 21 Pa. 100 ; 35 Me. 823. 
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powers of government must be holden and exercised by local offi- 
cers or corporations, as the trustees of the government ;! the sov- 
ereign rights of taxation and eminent domain are among these 
delegated rights.2 And now it becomes manifest that a public 
exigency need not be one affecting the whole body of the State ; 
for a local officer is jastified in resorting to the Right of Eminent 
Domain, if it affect the local community under his jurisdiction. 
And yet when one of these local officers takes private property 
for public purposes, he does it in virtue of a right that resides not 
properly in him, nor even in the local community which he repre- 
sents, but rather in the highest officers of the State, to wit, the le- 
gislature, in whom the people lodged it, and for whom he acts in 
some sense as agent. And thus we see that the necessities of a 
small portion of the State are held sufficient to set in motion that 
ultimate sovereign power, the end of whose action is the good not 
of any small portion merely, but of the whole. 

The good of the State then stands in the good of its parts. A 
public exigency need not be one which affects all equally; it can 
never do that ; nor one which affects all directly ; nor one which 
in point of fact affects all to any extent. It is enough for many 
purposes, that there be a merely local exigency. The Right of Em- 
inent Domain may be exercised in many cases where the exigency 
exists in and affects only one of those political parts into which the 
State is divided. 

But it would seem that we could not go lower than these politi- 
cal bodies, and say that the benefit of a small portion only of a 
town or village or the like, would justify an exercise of the Right 
of Eminent Domain; if it be admitted, as it must be, that the 
town (or the ultimate political division, whatever it be) may be 
authorized to exercise this right for certain local purposes, it would 
appear that the local exigency ought to affect the whole local com- 
munity ; in such a sense, at least, and to such a degree, that all its 
members might justly be required to contribute towards the com- 
pensation. 

And here it may be proper to add that if property be taken for 
public purposes, it ought to be thrown open to public use as effec- 
tually as the nature of the property and the purposes for which it 
is required will permit. If land, for instance, be taken for a rail- 
road or a mill, and the property in it be vested in a private cor- 
poration, it would seem that a legal right should be reserved and 
secured for all to use such road or mill, on certain terms.* Other- 
wise the public may be denied, in a considerable degree, the bene- 
ficial use of the property taken in its name. And so where land 
is taken for town ways and the like, since such property is taken 


1 2 Kent, 305; 10 How. 511. 

2 10 N. H. 138; 22 Conn. 189; 1 Rice (So. Ca.) 383. 
> Hartwell v. Armstrong, 19 Barb. 166. 

* West. Riv. Co, vy. Diz, 6 How. 504, per Woodbury, J. 
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in the name of the State, and by virtue of the theory that the good 
of the whole State demands it, the use of it should in fact be se- 
cured, so far as may be, to all the State. 

(2.) But it is not all public wants that will justify a resort to the 
Right of Eminent Domain ; many of them, although affecting large 
portions of the community, or even the whole of it, may be satis- 
fied as well, or at least sufficiently well, by a purchase of property. 
To authorize the exercise of this high right, there must be some 
public purpose, urgent, and of such magnitude, as cannot well be 
compassed in any other way than by a resort to the ultimate and 
supreme powers of sovereignty. 

And so the State, if it desire, e. g., a peculiar kind of marble for 
a state-house, ought not to exercise this sovereign right to obtain it. 
It can obtain marble cnough for its purpose in the ordinary way of 
purchase, and cannot justly manufacture a public exigency out of 
a mere difference in quality between two kinds of stone. Sg 
same reasoning would hold good in many other cases, as, e. g., if 
the question were on assuming private property to obtain a a 
tion for a public statue, or for any other purpose of a merely or- 
namental character; there is no public necessity in such a case 
requiring a particular location ;' and the end to ‘be secured is not 
one of sufficient importance to justify depriving a citizen of his 
property against his will, even if that were true, which cannot be 
supposed, that no other site at all could be found than the one in 
question. 

But how would it be if the question were on the location of an im- 
portant public building, such as a state-house, court-house, market- 
house, or almshouse : >” It has been urged that the precise location 
of such a building could not be of sufficient importance to justify 
the exercise of the Right of Eminent Domain; and that there 
must always be land to be obtained in other ways which will an- 
swer every purpose of public necessity.2 This may be so in 
most cases ; and yet it is not difficult to conceive of cases in which 
private property might justly be assumed for such an object. Per- 
haps no general rule of the kind proposed should be laid down, 
and each case should be left to be decided on its particular facts. 

The health and comfort of a great city would undoubtedly jus- 
tify the purchase of lands for a public park, and might authorize 
the taking of them, it should seem, under the Right of Eminent 
Domain; for here the object is important, and the necessity for 
specific property to accomplish it is apparent. 

A public necessity would be a public exigency of the most ob- 
vious kind; and under this head private property might be seized, 
in time of war, for fortifications, for the carriage of provisions, mu- 


' Bynk. Quest. Jur. Pub. lib. 2, ¢. 15; Puff. lib. 8, c. 5, 8. 7 5 Heinece. lib, 
2,¢. 5, 8. 171; Grot. lib. 2, c. 14, 6. 7; ’Grot. lib. 3, ¢. 19, 8. 7 

2 West. Riv. Co v. Dix, 6 How. 504, per Woodbury, J. 

8 Heyward y. Mayor of New York, 3 Seld. 314. 
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nitions of war, and the like; and in order to prevent its falling 
into the hands of the enemy ; and so, too, it might be taken at any 
time for the construction of ways, bridges, and other necessary 
means of communication.’ [t would be equally plain that prop- 
erty might be taken to satisfy any great public want, though not 
amounting to an absolute necessity : such as the want of new and 
improved means of communication, e. g., turopikes, railroads or 
canals ; it therefore might be taken for the purpose of widening 
streets in a crowded city, of supplying a city with water, of drain- 
ing and filling a pestilential swamp, of protecting an important 
harbor, and the like.? 

The right of the State to take must be limited by the public ex- 
igencies, and as it can take no specific piece of property that such 
exigencies do not require, so it ought to take no further estate 
or interest than they require: for beyond this, the only justifi- 
cation for interfering with the private property at all, fails. If 
therefore, the public purposes may be fully answered by taking an 
easement in land, as ordinarily they may when land is taken for 
railroads, the owner is entitled to retain every interest not inconsis- 
tent with the easement. And so if land be needed for a public use 
which is to continue only for a certain definite number of years, 
the State ought, primd facie, and in strictness, to take only an es- 
tate for that number of years. 

And yet this doctrine must not be pushed too far; a liberal power 
of defining the public exigencies ought rightfully to be awarded 
to the legislative body ; and whenever the due accomplishment of 
great public purposes seems to that body, in cases such as those 
last mentioned, to require the taking of the fee, it may undoubt- 
edly be taken ;4 and when the fee is taken, and its owner receives 
full compensation, he cannot justly expect that the property should 
be returned to him, even though the public use to which it was ap- 
propriated no longer require it.° 

It is obvious that the transfer of property from one individual to 
another, merely for the benefit of him on whom it is conferred, has 
no justification under the Right of Eminent Domain. Accordingly, 
when railroads were first introduced into this country, and the va- 
rious States sought to secure to their citizens the benefits of that 
invention through the instrumentality of private corporations, by 
conferring upon them the right of taking and holding private prop- 
erty for the purposes of such roads, much complaint was made by 
the owners of property so taken, who argued and seemed to be- 
lieve that it had been transferred to private corporations for their 


1 Vattel, b. 1, ch. 9. 

2 2 Kent, 330,n. ; Hartwell v. Armstrong, 19 Barb. 1€6 ; Ellis v. Welch, 6 
Mass. 246. See note (") on p. 255, 

3 West Riv. Co. v. Dix, 6 How. 504, per Woodbury, J. 

* R. R. Co. v. Davis, 2 D. & B. 45; Heyward v. Mayor of New York, 3 
Seld. 314; 4 Sandford, 450. 

> Heyward v. Mayor of New York, 3 Seld. 344. 
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private advantage. But their objections were always overruled, 
and it was holden that the railroads were public highways, con- 
structed for the public advantage, and that the transfer of property 
to the corporations was made to the end of securing the public 
welfare. This position is now firmly established, and is beyond 
all question.’ The benefits produced by railways affect the whole 
community, and have proved of surpassing importance to all. 

It is very true that these public advantages are not generally, if 
ever, the moving consideration with the corporations that construct 
and maintain the railroads; they seek rather their own private 
gain. But what is that to the legislature or the State? If the pub- 
lic results are of so important a character as to call for the exercise 
of the sovereign power to secure them, must the State be forbidden 
to avail itself of private capital and enterprise in securing these 
ends, because private parties, in compassing the public purpose, 
are not directly seeking that end, but only their own emolument ? 
It is nothing to the sovereign what private ends they have in view ; 
it is enough for him that they accomplish the public purposes sat- 
isfactorily ; and if the taking is necessary for these purposes, the 
legislature may as well empower such private corporations to take 
as any other parties, provided they will accomplish what it desires ® 

The true light in which to regard such corporations, in this con- 
nection, is that which exhibits them as the agents of the State, en- 
dowed with a right of taking and applying private property to 
public uses ;* and sometimes with the additional right of holding 
it in their own possession, as their property, to the end that they 
may the better secure the public good; and with the right still 
further, of rewarding themselves, and duly distributing the burden 
of the public work by the taking of tolls.‘ 

Finally, under the present division of our subject, a question 
presents itself as to the rightfulness of taking private property for 
what are termed private roads. 

By a private road we understand a road laid out expressly for 
the benefit of one or a few; and not for that of the public in gen- 
eral ;° so that although the public may have the right to use it, the 
road is nevertheless of such a nature that it would never have been 
made, if the public good had been the only thing consulted ; as 
would seem to be sufficiently indicated by the provision, always 
made in these cases, that the party or parties for whose benefit the 
road is made, shall pay all the expenses. It may be said, indeed, 


' Varick v. Smith, 3 Paige, 45; R. R. Co. v. Davis, 2 D. & B. 451; Swan 
v. Williams, 2 Gibbs, 427; 2 Kent’s Com. 339, n. 

2 R. R. Co. v. Davis, 2 D. & B. 45!; Varick v. Smith, 3 Paige, 45, 

3 R. R. Co. v. Davis, 2 D. & B. 451; Sedgw. Meas. Dam. 110; Swan v. 
Williams, 2 Gibbs, 427 ; 2 W. & S. 79. 

* Vattel, b. 9, s. 103. 

1 N. Y. Rev. St., ch. xvi. art. 4,8. 98. By this statute the private road 
is expressly declared to be for the use of the applicant, his heirs and assigns ; 
and the owner of the land is forbidden to use it except on certain conditions. 
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that it is of no consequence how payment is made; that the ques- 
tion as to the manner of making compensation is a distinct one ; 
and that the public convenience may absolutely require a road, and 
yet that road be laid out under a provision that it shall be paid for 
solely by certain individuals.!| To which it may be replied, that 
while we admit the two questions as to the manner of making com- 
pensation, and as to the existence of a public necessity, to be dis- 
tinct, still that can hardly be said to be required by a public exigency 
which the public, though able, is unwilling to pay for, and which it 
had rather not take at all than be obliged to pay for. 

And in the case of private roads, what public benefit can there 
be? It is said that the public has easier access to the individual, 
and has the benefit, in various ways, of his increased facilities for 
getting abroad.? But then we are not to suppose an individual to be 
shut in entirely from access ; no man can be supposed in purchasing 
or hiring a house or lands, to locate himself in such manner, that 
he has absolutely no rightful means of egress and ingress; if he 
purchase of the owner of all the land surrounding, he has, at the 
common law, a right of way by implication. But if a man has so 
purchased that he has in reality no way of egress at all, why should 
the law step in to the aid of his folly, and put a premium on indis- 
cretion? Why should the law assist a man to that which, if it 
could have been obtained by private negotiation, he ought to have 
so obtained ; and if it could not, he has no right to? 

If the party have some means of egress it would appear impos- 
sible to contend seriously that the mere difference in point of con- 
venience between two roads of this character, could amount to a 
public benefit of such magnitude as to justify a resort to the Right 
of Eminent Domain. 

It would seem, then, that the practice which prevails in some 
States, of taking private property under this right, for the purpose 
of private roads, must rest either upon long usage,® in which the 
approbation of the sovereign is implied, or else (as it might, e. g., 
in New York since 1846), upon the express provision of the sov- 
ereign body in the constitution ; and neither of these can reconcile 
it with the duty of the State or the right of the individual.4 

And this brings us to the next division under this general head 
of our subject, viz. : 

2. What is meant, in defining the Right of Eminent Domain, by 
the term “ private property ? ” 

(1.) Theoretically it is not possible in general to except any 
kind of property in the State from subjection to the Right of Emi- 
nent Domain ; that is, it cannot be said of any subject-matter of 


" Copeland v. Packard, 16 Pick. 217. 

2 Taylor v. Carter, 4 Hill, 140, per Nelson, Ch. J., dissenting. 

3 Jones v. Andover, 9 Pick. 146 

* Taylor v. Carter, 4 Hill, 140; 2 Kent, 339, n., calls this practice ‘‘ an 
abuse of the Right of Eminent Domain.”’ 
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property, that if the public exigencies should require it, it is not to 
be subject to taking or appropriation by the State. 

And yet there are articles of property which, in a_ practical 
sense, can never be taken under this right, since there can never 
be a public exigency in requring them; the paper evidences of 
debt are such, since the pubiic never can be so much in want of 
paper as to need them, and never can be ‘ustified in seizing them 
merely for the sake of annulling the contract or impairing its obli- 
gation.! 

It is not necessary, however, to specify property of this kind. It 
is to be said, in general, that all property is subject to the Right of 
Eminent Domain ; * it is one of the incidents of tenure of all lands 
in the State,” 2? and, mutatis mutandis, the same may be said of all 
property in the State,’ at least of all property belonging to parties 
domiciled within it. 

Accordingly the Right of Eminent Domain is held to apply to 
land owned by the Indians.4 

(2.) It has been made a question, however, in the United 
States, whether the franchise of a corporation can be taken con- 
sistently with that provision in the Federal Constitution which 
forbids any State to pass a “ law impairing the obligation of con- 
tracts,” ° and where a State, after granting the privilege of taking 
tolls on a turnpike, subsequently undertook, in the exercise of the 
Right of Eminent Domain, to make the turnpike a free road, it was 
argued that bere was an attempt to revoke the grant and to impair 
the obliga‘ion of a contract.® 

And yet it is certain that a franchise is property, an incorporeal 
hereditament, and subject in general to the usual incidents of 
property. It is, indeed, held under grant from the government, 
but so is land; and no one has supposed that the Right of Eminent 
Domain did not extend to that. If this argument is good for any- 
thing in the case of a franchise, why not in the case of land?” 
But it becomes clear that no contract has been violated, when it is 
considered more narrowly what the contract in such a case is, and 
by whom made. The State makes its grant precisely as any 
private party would,® and conveys as completely and effectually ; 
it undertakes to vest the property with all the usual rights of prop- 
erty, but not necessarily with anything more ; and so it passes 
subject to the rights of sovereignty, just as in any ordinary private 


' Charles Riv. Br. v. Warren Br., 11 Pet. 420, per McLean, J. ; West. 
Riv. Co. v. Dix, 6 How 504. 

2 Ellis v. Welch, 6 Mass. 246, per Parsons, Ch. J. 

> Beekman v. R. R. Co., 3 Paige, 45; 2 Parsons on Cont. 519. 

* Wadsworth v. Buffalo Asso., 15 Barb. 83; Johnson v. McIntosh, 8 
Wheat. 574. , 

5 Const. U. S. art. 1, s. 10, 1. 

6 Backus v. Lebanon, 11 N. H. 19, arguendo. 

7 Backus v. Lebanon, 11 N. H. 19. 

8 3 Cranch, 7U. 
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conveyance.'’ Why not? Can the sovereign rights be held of so 
small importance as to pass or be annulled by mere implication,— 
an implication arising from the single fact that the State is the 
grantor? We shall have occasion to examine into that question 
by and bye, and to see that they cannot. ‘The State, when it con- 
veys, is acting as an ordinary grantor of property ; but when it 
resumes, under the Right of Eminent Domain, it no longer holds 
the same attitude ; it acts more as the sovereign, exerting his su- 
preme power, which no contract has reached.? 

(3.) The case of foreigners presents an interesting question. 
Can a State rightfully subject the goods of foreigners to the Right 
of Eminent Domain ? 

In answering this question, a distinction is to be noticed between 
those who reside permanently in a foreign State, and those who 
are there temporarily and only by way of visit or temporary com- 
merce. 

The former may not enjoy the full privileges of citizenship ; but 
they receive the continuous protection of the State, and derive from 
it the permanent advantages of civil society. Such foreigners, 
therefore, are bound, it should seem, to contribute to the main- 
tenance of civil society, in the same manner as if they were citi- 
zens. It would follow that the property of such must be held 
subject to the Right of Eminent Domain.* 

But it is otherwise with those foreigners who are only tem) orary 
inhabitants of a country, and who do not make it a place of peimna- 
nent residence.5 These are citizens and residents of a foreign 
State, and subject elsewhere to the duties appertaining to citizen- 
ship. If they chance to find themselves temporarily under a for- 
eign jurisdiction, and avail themselves of its protection for occa- 
sional purposes, yet they are not indebted to it for the general 
benefits of political society. They derive these from their own 
State, to which, and not to another, their allegiance is due, as well 
as all those duties which a citizen owes to the State, by way of 
contributing to the general support and maintenance of govern- 


1 Piscat. Br. v. N. H. Br., 7 N. H. 85; Puff. b. 8, ch. 5, 83. vir. 

22 Kent, 339, n ; Piscat. Br. v. WN. H. Br., 7N.H.35; Backus v. 
Lebanon, 11 N. H.19; Tpk. Co. v. R. R. Co., 21 Verm. 590; Wat. Pow. 
Co. v. RR. Co., 23 Pick. 360; Prov. Bk. v. Billings, 4 Pet. 562; Grot. 
lib. 2,¢. 14,8 7; Ibid. lib. 3, ¢. 19, s. 7. 

3 Vattel, b. 1, ch. 19,8 213; Ibid. b. 2, ch. 8,8 99. 

* Story, in hs Confl. Laws, s. 541, cites Huberus, as laying down in his 
second axiom that, ‘* all persons who are found within the limits of a govern- 
ment, Whether their residence is permanent or temporary, are to be deemed 
subjects thereof’? ; and in this connection Story remarks, that the extent to 
which the right of legislating over foreigners should be exercised, is matter 
purely of municipal arrangement and policy. And soins. 29; and again in 
8. 31, when he says that the second axiom of Huberus will, in the present 
day, scarcely be disputed by any one. We humbly conceive, however, that 
there is room for the distinction above indicated. 

> Vattel, lib. 2, ¢. 8, ss. 106 & 109; Heinece. Jus. Nat. lib. 2, c. 8, s. 173. 
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ment, — such as serving in the militia, paying taxes, and yielding 
up property to promote the general ends of government in response 
to the Right of Eminent Domain.’ The duty of preserving good 
order, and that of assisting the Government in case of imminent 
peril, may, nevertheless, be due to the State in which one is at any 
time a resident. For it must be admitted on all hands that every 
State should exact from foreigners an obedience to those laws that 
are essential to preserve order and harmony in the State.2 And 
also in cases of actual State necessity, no good reason appears 
why a foreigner should not be compelled to yield to the Right of 
Eminent Domain. Such cases furnish their own law, which justi- 
fies itself. 

It may be said that foreigners temporarily inhabiting a country 
enjoy the protection of the State, and therefore should contribute to 
its support. But it is enough to say in reply, that such protection 
is accorded, or should be, in comity and by way of courtesy, and 
therefore it does not draw along with it the general duties of 
citizenship. 

_ It is to be observed in addition that every State must have the 
right to say how long a temporary inhabitant may remain entitled 
to the exemptions indicated above, as belonging to such a person, 
and at what time the general obligations of citizenship shall de- 
volve upon him. 

(4.) In the American Union, the several States are not strictly 
independent, their sovereignty being limited by the powers con- 
ferred upon the General Government. ‘That government, being 
supreme, within its limited range, has a Right of Eminent Domain, 
commensurate with all the exigencies that may arise in the due 
administration of its powers.2 It might, e. g., assume lands, if 
necessary for the establishment of post roads; and the discretion 
of Congress could not be brought in question by the several States ; 
its power must run freely and unimpeded, through all parts of the 
country, while in the constitutional pursuit of national ends. Nor 
can it well be doubted as a dry question of legal power, that the 
Federal Government, in the exercise of its Right of Eminent Do- 
main, might even take lands in any State, already and at the time 
appropriated to public use by that State. It would be another 
question how far an exercise of such power might in any case be 
expedient, or really promotive of the general welfare. 

On the other hand, it would follow, from the supremacy of the 
Federal Government, that the Right of Eminent Domain belonging 
to the s:veral States of the Union is abridged. This appears in 
part, from the express terms of the Federal Constitution, which 
provides that the National Government shall be vested with exclu- 


1 Vattel, b. 2, c. 8, s. 106. 

2 Vattel, b. 2, c. &, 8. LOL. 

3 Vattel, lib. 1, ¢. 20, 8. 244. 

4 Dickey v. Tpk. Co., 7 Dana, 113. 

& McCulloch v. Maryland, 4 Wheat. 429. 
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sive legislation * in all cases whatsoever, * * over all places pur- 
chased by the consent of the legislature of the State, in which the 
same shall be, for the erection of forts, magazines, arsenals, dock- 
yards, and other needful buildings.”' It must be true, in addition 
to the cases referred to in this clause, that all property already 
appropriated by the National Government, in the proper exercise 
of its power, and actually employed, for national purposes, is ex- 
empted from the Right of Eminent Domain, as exercised by the 
several States ; otherwise the action of the Federal Government, 
which is paramount, would be subject to check and embarrassment 
by the interference of the States. It must be as true of the Right 
of Eminent Domain as of the right of taxation, that while it ex- 
tends to everything existing by the authority of the State, or intro- 
duced by its permission, it does not reach the means or the 
materials employed by Conzress to carry out the powers conferred 
on it by the people of the United States.” 

As to the public lands situated in the several States and belong- 
ing to the Federal Government, but not appropriated or employed 
for national purposes, these would seem to be held by that govern- 
ment in the capacity of an ordinary landed proprietor, and so to be 
subject to the State Right of Eminent Domain, and, in general, 
to the same burdens as other lands under the same jurisdiction. 

(5.) When private property has once been appropriated by any 
State, it loses its character of private property, and becomes, in 
some sense, the property of the public; and more than that, pub- 
lic property appropriated to a special use. Hence arises a limita- 
tion upon the power of those State agents who may be invested 
with the Right of Eminent Domain for special or local purposes, 
to wit, that their power does not extend to such property ; unless 
it be otherwise provided, either expressly or by necessary impli- 
cation.3 

' Const. U.8., Art. 1, s vit. 17. 

2? McCulloch vy. Maryland, 4 Wheat. 329; Prov. Bk. v. Billings, 4 Pet. 


564. 
8 Springfield v. R. R. Co., 4 Cush. 63; Barber v. Andover, 4 N. H. 398; 


Wellington’s case, 16 Pick. 87. 


[ To be continued. ] 














Administration of Criminal Justice. 263 


ADMINISTRATION OF CRIMINAL JUSTICE. 


We have received, from an old and valued correspon- 
dent in Cincinnati, some strictures which he has published 
in one of the newspapers of that city, on the verdict 
recently rendered there in the case of William Arrison, 
indicted for the murder of Isaac Allison. Our readers will 
remember the outlines of the case. ‘They are, if we have 
been correctly informed, substantially as follows: 

On the 26th of June, 1854, at about nine o’clock in the 
evening, the deceased, who was steward of the marine hos- 
pital at Cincinnati, received a small walnut box, neatly tied 
up in brown paper, with his address, “ Mr. Allison, Marine 
Hospital, corner Western Row and Longworth,” written 
on a card slipped under the string. ‘The appearance of the 
parcel, and the message accompanying it, seemed to indi- 
cate a present for Mr. or Mrs. Allison. Mrs. Allison came 
into the room presently after the receipt of the box, and her 
husband proceeded to open it in her presence by sliding 
back the cover. Instantly an explosion took place, which 
blew out the windows of the room and shattered its walls, 
and the Allisons were horribly mangled by slugs and pieces 
of iron from the box, and died of their wounds — the hus- 
band in about three hours, and the wife in a day or two. 

Some time after Arrison was arrested in Iowa, and 
brought to trial in December, 1850. The proof against him 
was circumstantial, but strong. It appeared that, in May, 
1854, he had been one of the house surgeons of the hospital; 
that he had quarrelled and fought with the deceased, who 
had got the better of him, and knocked him down ; that he 
had threatened revenge; had borrowed a pistol, for the pur- 
pose, as he said, of shooting a dog; had returned it a day 
or two before the murder, and said to the person of whom 
he borrowed it, that he would be even with Allison. 

There was evidence also tending to show that he had 
procured the making of the box, had taken advice how to 
fit it so that it would instantly explode, had tried to buy 
powder, had procured the direction to be written on the 
card, and had hired two little boys to deliver it at the hos- 
pital. The proof of some of these points depended on the 
evidence of persons who had never seen the prisoner before 
the occurrence of the interviews and conversations to which 
they testified, but who were, in general, quite positive as to 
his identity. 
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It was not denied that he left Cincinnati immediately 
after the murder, and lived in Iowa under a feigned name. 
It was shown, however, that he had previously prepared to 
leave, and it was contended that the change of name was 
made after a reward had been offered for his arrest, and that 
he was afraid to venture a trial on account of the prejudice 
existing against him in Cincinnati. 

The prisoner was tried in December, 1854, and convicted 
of murder in the first degree. On error, the conviction was 
set aside for misdirection of the judge in matter of law. 
He was tried again about a year later, and the jury were 
unable to agree. His third trial has just taken place (in 
July, 1856,) and resulted in a verdict of manslaughter. 

It is to this verdict that our correspondent takes excep- 
tions, and if the facts are correctly stated to us, very proper- 
ly. ‘There may be doubt whether Arrison is the murderer ; 
but the proof of premeditation and deliberate cold blooded 
malice in the person who made all the fatal preparations 
for the dreadful consummation is quite clear and convin- 
cing. If Arrison be guilty at all, it must be on the suppo- 
sition that he is the man who prepared the box, caused it 
to be fitted, directed, and sent, and if so, he must have 
planned the perpetration of the murder for days, if not 
weeks. 

The disproportion between the crime as committed and 
as found by the jury, remind us of the anti-climax of which 
our college friend 8S was fond. “ What, murder his 
mother in cold blood! He ought to be kicked.” 

But we have referred to this c: ise, less with a view to dis- 
cuss its particalar features, than to notice it, as a sign of 
the times. How many instances of abortive and ridiculous 
criminal trials will readily occur to our readers? How many 

rogues have escaped, not only by the hereditary, and as we 
are prone to consider it, legitimate astuteness of ‘the common 
law, in favor of all ac cused persons, but also in the face of 
the most convincing evidence, and on a faultless indict- 
ment, by the direct action of the jury? ‘The evil is actual 
and serious ; it is also extensive in its range. No State can 
pride itself on a perfectly clean record in this respect; the 
propensity to acquit in face of evidence, and of all real jus- 
tice, is bounded by no sectional lines, and is common to 
places which have little else in common from Maine to 
California, 

We have no intention of entering upon a long discus- 
sion of this matter. Its truth is known to our readers. We 
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simply call renewed attention to it, and to some of its 
causes. ‘The causes which we refer to may be summed up 
as a degradation of the bench, with its various consequences 
and effects. This process has been very successfully con- 
ducted in these United States, especially by introducing 
short tenures and low salaries, and by forbidding the judges 
(as is done by the laws of several of the States) to charge 
the jury at all. In proportion as the jadges are degraded in 
these various ways, juries of course are elevated beyond 
their legitimate sphere. 

The doctrine that juries should decide the law in crim- 
inal cases, an admirable one in the sense that there shall 
be no appeal from a general verdict of not guilty, is con- 
strued and extended so as to confer upon juries the 
whole authority of the court. Now a jury is an admir- 
able and most ingeniously contrived institution; but it 
is not contrived with reference to a knowledge of the 
law, or a high responsibility for its public acts; its con- 
sultations are private, only the results of its decisions are 
known; there is nobody to take offence if the guilty escape 
punishinent; there are weeping neighbors to reproach a 
verdict of condemnation. ‘Then, too, the ability which is 
kept from the bench often remains at the bar, and is not 
generally found on the side of the government. Thus 
we have the talent of the bar, the weakness of the bench 
and often of the prosecution, the natural humanity and 
credulity of the jury, all working against a stern and im- 
partial administration of crimin: al justice in great causes, 
and where the punishment is the highest, and it is to these 
that we chiefly refer, 

We have said that the evil is great and alarming, and 
the case of California will occur to every one. ‘The present 
state of things in that country was brought about directly 
by a want of faith on the part of the best citizens in the 
impartial administration of justice in criminal trials. 
Whether the revolution or rebellion in California is justi- 
fiable or not, may depend, perhaps, upon the truth of the 
facts alleged; we have neither seen nor heard of any re- 
spectable man acquainted with the country, who hesitated 
to pronounce it not only justifiable but necessary. If it 
be so, it is a necessity to be avoided elsewhere. ‘The 
government actually existing in California is as much a des- 
potism as that of Louis Napoleon, and is founded on pre- 
cisely the same plea. It is said (and perhaps truly) that 
honest men are safe there; but it is certain that rogues are 
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not; and we have been taught to think that even rogues have 
certain rights until they commit some actual crime, and 
then a right to be tried in a certain previously established 
mode, and punished according to a previously established 
code or system. The actual rogue of California has no 
such rights, and therefore, of course, the honest man may 
not have the right to show that he is not a rogue in the 
mode in which a republican American government is 
bound to allow. 

But we have been already led too far into this digression. 
We do not wish to discuss a state of things which, we are 
led to hope, may soon be ended. If it should not be, we 
should prefer not to predict, though we can to some extent 
appreciate the consequences. We adduce the Vigilance 
Committee and its action as a notorious, and, on the whole, 
the most respectable and reputable example of Lynch law. 
We adduce it as a warning; for threats have been made, 
loud if not deep, of a resort to similar action in other 
quarters ; if such a want of faith in courts and juries as 
now prevails in California, should come to be at all general, 
these threats may be carried out. Which of the two evils 
is the greater, the insecurity of life and property under a 
bad administration of the law as it exists, or a resort to such 
violent and dangerous remedies, our readers may decide. 

Let them see to it, that to the extent of their several 
powers and opportunities, they assist in elevating the 
administration of justice, and in freeing us from the re- 
proach, that our liberty is a liberty to commit violence and 
fraud with impunity, and that our law is a terror only to 
them that do well. 
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Tue Mecuanic’s Banx v. Tue New York ann New 
Haven Rartroap Company. 


Corporation — Transfer agent — Spurious stock — Certificate whether 
negotrable. 


Turis case was originally brought in the Superior Court 


of the City of New York, and was founded on an alleged 
contract by the defendants to transfer to the plaintiffs eighty- 
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five shares in the capital stock of the defendants com- 
any. 
The facts were these: Alexander Kyle, on the 13th of 
May, 1854, borrowed twelve thousand dollars of the plain- 
tiffs, and gave his stock note therefor, as follows: 


$12,000. New York, May 13, 1854. 
On demand, I promise to pay to F. W. Edmonds, cashier, or order, 
twelve thousand dollars, for value received, with interest at the rate of 
seven per cent. per annum, having deposited with him, as collateral secu- 
rity, with authority to sell the same at the Broker's Board, or at public 
or private sale, or otherwise, at his option, on the non-performance of 
this promise, and without notice, one hundred and ten shares Harlem 
Preferred Stock, and eighty-five shares New Haven R. R. Stock, as per 
oo 
ew Haven, 4574 9 Sold. . 
Harlem Pref., 1681 toe Asx. Kruz. 


Kyle, at the same time, produced to the cashier a cer- 
tificate of stock in defendants company, as follows : 


New York anv New Haven Raiiroap Company. 


No. 4574. — 
Capital, $3,000,000. New York Office. Shares, $100 each. 


Be it known that Alexander Kyle, of New York, 1s entitled to eighty- 
five shares of the capital stock of the New York and New Haven Railroad 
Company, transferable on the books of the company, at its office in the City 
ot New York, by the said Alexander Kyle or his attorney, on the surren- 
der of this certificate. 

Rosert Scuvyter, Transfer Agent. 


He also executed and delivered to the plaintiffs a transfer 
under his hand and seal, purporting to convey eighty-five 
shares of this stock to them, and making them his attor- 
neys, &c., in the usual form. Kyle owned no shares in the 
defendants company, and the certificate, though in due 
form and under the hand of the proper officer, was fraud- 
ulent and spurious. It was given to Kyle by Schuyler, for 
the purpose of raising money for Schuyler’s use, and the 
money borrowed of the plaintiffs was so applied. 

The company was incorporated by the laws of Connec- 
ticut, with authority to create a capital of three millions of 
dollars, in shares of one hundred dollars each, which it had 
done, and these shares were at this time all outstanding, 
and in the possession of bona fide owners. It was also 
authorized to make by-laws regulating the transfer of 
stock; and had passed such by-laws requiring transfers to 
be made on the books of the company. Schuyler, who was 
their transfer agent in New York, had issued spurious cer- 
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tificates for stock to the nominal amount of about two mil- 
lions of dollars, and had raised money on these certificates, 
which he had applied to his own use. ‘The directors of the 
company were not aware of these frauds until the 5th of 
July, 1854, when Schuyler absconded, and left a_ letter 
directing their attention to the stock leger of the company. 
They then immediately closed their transfer books. 

Soon after this the plaintifls demanded to have eighty- 
five shares of the stock transferred to them by virtue of the 
certificate and transfer received from Kyle, but were refused, 
on the ground that the transfer books were closed, and also 
that the certificate was not genuine. 

Ata general term of the Superior Court, held in April 
and May, 1855, before Oakury, C. J, Campesreis., Bos- 
wort, Horrman, and Stiosson, JJ., the Court (Campseny, 
J., dissentiente,) gave judgment for the plaintiffs. The 
grounds of the decision were substantially as follows: 

1. ‘That the act of Schuyler, in issuing the certificate re- 
lied on by the plaintifls, was an act within the scope of bis 
authority, and therefore binding ou the defendants, as much 
as if done by themselves; and even if it were admitted 
that the defendants themselves could not lawfully issue new 
shares, and thus in eflect increase their capital stock, (a 
point upon which the majority of the court did not entirely 
agree,) yet they would be liable in damages for not issuing 
such stock to one to whom they had promised to issue it. 

2. ‘That Schuyler, being employed by the company to 
certify to the ownership of stock, they must be considered 
to warrant the genuineness of all certificates issued by 
him, and in the hands of persons who took them in good 
faith, and in the ordinary course of business. 

The defendants took the case to this court, where it 

was argued at the March Terin, 1856, by William Curtis 
Noyes, and George Wood, (with whom was Nicholas Hill, 
jis) for the de fendants, the appellants, and by ELS. Van 
Winkle, and Daniel Lord, for the plaintitls. On the 17th 
June, 1856, Comstock, J., delivered the unanimous opinion 
of the Court, consisting, besides himself, of Denio, C. J., 
Jounsoxn, Wricut, Mrrenen., and Hussaro, JJ., reversing 
the decision of the Superior Court. The decision does 
not rely much upon the point that the company themselves 
could not issue new stock, but mainly and substantially 
upon the following: 

First. That the certificate was void in the hands of Kyle. 
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1. Because it was fraudulently issued, with the partici- 
pation of Kyle. 

2. Because Schuyler exceeded his authority in issuing a 
new certificate without the surrender and cancellation of 
the old one, as required by the by-laws. Of these by-laws, 
a person dealing with Schuyler would be presumed to 
have notice, especially as the mode of transfer is mentioned 
upon the certificate itself. He also exceeded his authority 
in undertaking to create new stock, or to certify to stock 
which did not exist. Schuyler’s power was conditional, 
and the condition was not performed. If one were au- 
thorized to give notes, for the purpose of raising money 
for his principal, and should give the notes, and then 
convert the money thus raised to his own use, the prin- 
cipal would be bound, because the act of giving the 
notes was authorized and was lawful, and could not be 
rendered void by the subsequent conduct of the agent; 
so if to an express power be annexed conditions not 
communicated to the other party, and the express power 
is followed. But if the power be on its face dependent 
on contingencies which have not occurred, or on condi- 
tions which have not been performed, the act is merely 
void. In this respect the case is entirely analogous to 
one which has been settled in England, after much argu- 
ment, of a bill of lading given by the master of a vessel 
when no goods have been in fact laden on board ; in which 
it has been held, that even in the hands of an innocent 
holder, for value, no action can be maintained on the bill of 
lading against the owners of the ship. The distinction be- 
tween general and special agents is not very satisfactory. 
The true doctrine is, that an agent can only do what he is 
authorized to do, and the apparent exception, namely, 
where the principal has permitted the agent to exceed his 
authority in previous similar instances, is rather an instance 
of a legal presumption; the law inferring authority against 
one who has permitted the deception. ‘There is no such 
element in this case. Here the defendants can be held 
liable only on the ground that every principal guarantees the 
character of his agent, which cannot be admitted. 

Second. If void in the hands of Kyle, the certificate was 
void also in those of the plaintiffs. A certificate of stock 
in a corporate company is not, in the sense of the commer- 
cial law, a negotiable instrament, it is neither a security for 
money, nor a letter of credit, and is not intended to be any- 
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thing more than a muniment or evidence of title to property, 
and of course, a purchaser takes it with all equities to which 
it is subject in the hands of the former holder. 


Superior Court of the City of New York. General Term. 
July, 1856. 


Catruarine N. Forrest v. Epwin Forrest. 


Divorce — Jurisdiction — Evidence — Alimony — Dower. 


Action for divorce a vinculo matrimonti, on the ground 
of adultery. Summons served November 10, 1850. An 


answer to the complaint was put in, charging the plaintiff 


with adultery. Cause tried by Chief-Justice Oakley. Ver- 
dict rendered for plaintiff January 26, 1852. Defendant 
appealed from the whole, and plaintiff from a part of the 
judgment. 

The defendant having excepted to the jurisdiction of the 
court : — 

Held, that the legislature, by unequivocal language, has 
vested in this court jurisdiction in actions for divorce 
against any person resident and served with summons 
in the city of New York, when the plaintiff is also a resi- 
dent of the State. 

Anna Powers, a witness for defendant, having volun- 
tarily disclosed the fact on her direct examination, that she 
had an illegitimate child before she was married; that she 
was got with child when about fifteen years old; and 
having also testified to matters which, if credited, would 
induce the belief that she was got with child while in the 
service of the plaintiff, and that Captain Howard was the 
father of the child; and the said witness, having been asked 
on her cross-examination, who was the father of the child, 
and when it was born: — 

Held, that this question was material and relevant, and 
did not tend to degrade the witness after she had testified 
to so much. 

The defendant’s counsel having offered to show, that 
while the plaintiff was living in Sixteenth street, after ber 
separation from her husband, her house was visited by gen- 
tlemen without their wives; that they were furnished enter- 
tainment, and that there was drinking and disorder; that 
most unseasonable hours were kept, and that gentlemen 
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under those circumstances were received separately, and 
invited to the separate rooms of the ladies living at the 
house, and the plaintitf’s counsel having objected to such 
testimony :— 

Held, that the judge on the trial did not err, in sustaining 
the objec tion, and in holding that evidence of misconduct 
on the part of the plaintiff, with other men than those with 
whom she was charged in the answer with having com- 
mitted adultery, was inadmissible. ‘That gentlemen ate 
and drank at the house, or stayed until a very late hour, or 
that those calling to see some of the ladies were invited to 
the rooms of the ladies whom they called to see, is not ro 
itself immoral, although such conduct may be at variance 
with the views of the most moral portion of the prednaeser 
in respect to dignified and refined social intercourse. If 
such general facts as were thus offered to be proved, would 
tend to establish the fact of adultery between the pl: until 
and any one gentleman who visited the house, it is difficult 
to see why the ‘y would not as much tend to prove that she 
had committed it with all of them. Considering the known 
difference of fashions and habits, which obtain among 
different classes of society, that the visits and entertain- 
ments of some commence after an hour, at which others, 
perhaps no more moral, think that all honest people should 
be in their own beds, in their own dwellings, such evidence 
as that offered and rejected, should not be admitted, as 
tending to prove that the plaintitf had committed adultery 
at that house or elsewhere, with any of the gentlemen who 
visited it. 

The defendant’s counsel, having excepted to the ruling 
of the judge, in refusing to allow defendant to read in evi- 
dence a certain letter addressed to Consuelo, at the stage 
of the proceedings when first offered : — 

Held, that even conceding that the ruling by which the 
letter was excluded, when first offered, was erroneous, this 
is not sufficient ground for granting a new trial, inasmuch 
as, on the defe indant’s motion, the ‘letter was subsequently 
read in evidence by him, and before any witness had been 
further examined before the jury. 

On the 2d day of September, 1850, the plaintiff had com- 
menced an action against the defe ‘ndant in the Supreme 
Court of this State to obtain a divorce, and on the same 
day an injunction had been issued against the defendant 
on the aflidavit of the plaintiff, restraining him from further 
prosecuting a suit previously brought by him against the 
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plaintiff for a divorce, in the State of Pennsylvania, and 
from doing other specific acts. The defendant had moved 
to dissolve this injunction on his own affidavit, made No- 
vember 15, 1850. ‘The motion had been opposed, on a 
counter-aflidavit, made by the plaintiff December 20, 1850. 
The defendant’s counsel having read in evidence parts of 
said counter-aflidavit: — 

Held, that the judge at the trial decided correctly in hold- 
ing that the parts of said counter-aflidavit, which the de- 
fendant’s counsel had read in evidence, should be stricken 
from the case, unless be read the whole of said counter-atlida- 
vit, or all such other parts thereof, as the plaintiff’s coun- 
sel should require to be read. One party who uses a paper 
written or affidavit made by the other, as evidence, cannot 
be surprised by the evidence which that other may furnish 
for himself, if allowed to read the residue of it. “I'he one 
offering it knows its contents, and it is optional with him- 
self whether he will make his adversary a witness or not. 
If either chooses to make what the other has written or 
sworn to,in relation to the action, evidence, in his own 
favor, by reading a part thereof, it is difficult to assign a 
reason justified ‘by good faith and fair dealing between 
man and man, for which any part of the residue of such 
paper or affidavit, relevant to the matter in controversy in 
such action should be excluded. It must not unfrequently 
happen, that in reading other parts necessary to explain 
the full and exact sense and meaning of those first read, 

assages or expressions may be re ~quired to be rez ad, 
which of themselves may not be strictly relevant to the 
case, and may not be capable of affecting in any way the 
conclusions that are to be formed by the court or jury 
upon the matters in issue. As to such matters, proper in- 
structions must be given to a jury, if they be of a character 
o call for any instruction from the court. Hart v. Ten Eyck, 
2 John. Ch. 87; Woodcock v. Bennett, 1 Cow. 743; Lavw- 
rence v. Ocean Insurance Co., 11 John. 241. See, also, 15 
John. 409; 2 Hill, 105; 3 lb. 74; 4 Comst. 247. 

The plaintiffs counsel at the trial, having claimed that 
the other aflidavit of the plaintiff, made on the 2d day of 
September, 1850, on which the injunction was granted, 
having been referred to and re-affirmed in the said counter- 
affidavit of the plaintiff of December 20, 1850, should be 
required to be read in evidence by the defendant. 

Held, that the judge at the trial was correct, in requiring 
said affidavit to be read. In legal acceptation, it is a part 
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of the affidavit of December. (See 4 Comst. 243, and 
cases cited.) 

The defendant's counsel proposed, by the testimony of a 
witness, who, in the summer of 1850, resided in Sixteenth 
street, directly opposite the house occupied by the plaintiff, 
to contradict the statement contained in her atlidavit of 
December 20, 1850, that she was not in the habit of giving 
expensive entertainments, or receiving gentlemen at un- 
seasonable hours : — 

Held, that this testimony was properly excluded as inad- 
missible. 

The defendant’s counsel offered to prove by the same 
witness, that the witness was woke up on several occasions 
in the sammer of 1850, by disturbances in the plaintifl’s 
house ; that he saw numbers of men, who were unknowp 
to him, coming out after midnight, and that several of them 
were intoxicated : — 

Held, that the judge ruled correctly, in deciding that such 
evidence should be excluded, unless it referred to some of 
the gentlemen with whom the plaintiff was inculpated in 
the answer. 

The plaintiff's counsel called one Mr. Lee, as witness, 
and questioned him as to the general character of Anna 
Flowers (a material witness for defendant) in 1838; and 
whether, from the degree and extent to which he had found 
her character bad, he would believe her under oath. 

Heid, that the question was properly allowed, although 
Mr. Lee had known her only for ten days in 1838, fourteen 
years before the trial, when she lived in his house, and al- 
though he had not seen ker since. 

Auna Flowers having testified that, while she lived in 
the house of the defendant, in August, I844, she saw the 
plaintiff and one Captain Howard in bed together, and that 
three nights thereafter, she herself had intercourse with the 
said Howard, in the defendant’s house, when the defendant 
aud plaintiff were both absent. 

Held, that evidence was properly admitted, tending to 
show Anna Flowers’ want of chastity previous to the 
occurrence with Howard, to which she had testified. 

The defendant’s counsel having objected to the reading 
of a copy of a letter annexed to the deposition of J. W. 
Forney, on the ground that it was not sufficiently identi- 
fied, and that the original onght to have been produced, or 
its loss shown, or its absence excused : — 

Held, that the non-production of an original paper is 
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sufficiently accounted for, to admit parol evidence of its 
contents, when it is shown to be in the possession of a 
party out of the State, and that all the means which it 
appears are within the power of the party to compel its 
production have been employed, and the person having it 
peremptorily refuses to produce it, especially when it is not 
made to appear that by the laws of the State in which he 
resides, he can be compelled to surrender the possession of 
it, that it may be used in the courts in this State. 

The plaintiff’s counsel offered to prove the value of the 
real estate belonging to the defendant, for the purpose of 
submitting to the jury the question as to the amount of 
alimony to which the plaintiff should be entitled, in case a 
verdict was found in her favor; the defendant objected, but 
the court admitted the evidence. Furthermore, the judge 
at the trial, on the closing of the evidence, instead of sub- 
mitting to the jury the questions raised by the allegations 
in the pleadings, as to the value of the real and personal 
property of the defendant, and the amount of the clear 
yearly income therefrom, submitted in addition to the ques- 
tions which had been previously ordered to be tried, the 
distinct question, What amount of alimony ought to be 
allowed annually to the said plaintiff? The defendant’s 
counsel excepted thereto. 

Held, that the provisions of the Code of Procedure have 
made no alteration in the course of proceeding in this 
respect, rendering it necessary or proper to submit the ques- 
tion of alimony to the jury. It was no more their province 
to determine what further order should be made for the 
support of the plaintiff, than it would be to decide what 
order should be made to provide for the maintenance of the 
children of the marriage, if any there were. ‘These are 
matters for the determination of the court. The provisions 
of the Revised Statutes on this subject, with the single ex- 
ception that feigned issues are abolished, remained unre- 
pealed. 

Held, further, that the admission of the testimony in 
regard to the value of defendant’s estate, forms no ground 
for setting aside the verdict or reversing the judgment. 
Confined as it was to the specific purpose for which it was 
introduced, it was wholly immaterial and superfluous, as 
respects any other issue. So, also, the submission of the 
question of alimony to the jury, and their finding thereon, 
was mere surplusage. It injured no one, and should be 
wholly disregarded. 
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The court having awarded alimony from the commence- 
ment of the action : — 

Held, that this was not erroneous, if, under all the cir- 
cumstances, that seemed just to the court. 

The court having required the plaintiff, on the tender of 
proper security by the defendant for the payment of her 
alimony, to release her claim of dower in his real estate :— 

Held, on appeal by the plaintiff, that this part of the judg- 
ment was erroneous, it having been decided by the Court 
of Appeals in Wait v. Wait, 4 Comst. 95, that a divorce, dis- 
solving the marriage contract on the ground of the adultery 
of the husband, does not deprive the wife of her right of 
dower in his real estate. 

Charles O’ Conor, for plaintiff. 

John Van Buren, for defendant. 


Enp v. Det Veccuio and Snyper. 


Evidence — Party-wall. 


Action by the owner of a house against the tenant of the 
adjoining house (between which and plaintiff’s house there 
was a party wall) and his employee, for damages in making 
alterations, so as to canse the party wall to settle, in con- 
sequence of which the front and rear walls of plaintiff’s 
house were alleged to have been cracked : — 

Held, that the testimony was properly excluded, by which 
the defendants offered to prove, each by the other of them, 
notice to the tenant in possession of the plaintiff’s house, 
of an intent to make the alterations, and that he assented 
thereto. Ist. Because this defence, if it was a defence, 
was not peculiar to either defendant. If good as to either, 
it was as to both. 2d. Because the assent of the tenant 
could only affect his right to complain of what was done, 
and could not prejudice the plaintiff. 

C. A. Nichols, for plaintiff. 

G. W. Stevens, and H. Brewster, for defendants. 


CuITTENDEN v. THe Empire Stone Dressing Company. 
Judgment on Appeal. 


Action against the maker of a promissory note, by the 
plaintiff, who claimed to be the lawful holder thereof. 
On the trial, there was nothing to submit to the considera- 
tion of the jury—no question of fact whatever. The 
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265th section of the Code of Procedure provides that where 
upon a trial the case presents only questions of law, the 
judge may direct a verdict subject to the opinion of the 
court at a general term; and in that case, the application 
for judgment must be made at the general term. ‘The 
judge accordingly ordered a verdict to be entered for the 
plaintiff, subject to the opinion of the court at general 
term; on a case to be made, with liberty to turn the case 
into a bill of exceptions. 

The principal point passed upon by the court was, as to 
whether, in reversing the decision of the judge at the trial, 
final judgment should be rendered in favor of the defen- 
dants, or a new trial ordered. In Astor v. L’? Amourewr, 4 
Selden, 107, the Court of Appeals decided that an appel- 
late court, in reviewing a judgment upon a case made at 
the trial, is not authorized to render a final judgment 
against the party who prevailed in the court below. It 
‘van only order the judgment reversed and a new trial. 
In Marquat v. Marquat, 2 Kernan, 336, the testimony 
had been taken by consent before a referee, and the case 
tried without a jury, on pleadings and depositions. ‘The 
judge at special term directed a judgment, which, on ap- 
peal to the general term, was reversed, and the complaint 
dismissed with costs. On appeal to the Court of Appeals, 
Justice Jounson said: “ When the facts are ascertained 
upon the trial, either by special verdict or any other form 
of finding allowed by law, the general question, which 
party is entitled to judgment, arises upon appeal, and in 
such cases a judgment disposing of the whole cause may 
be given at general term, notwithstanding such judgment 
be adverse to that given at the special term. But when 
the case is brought for review to the general term upon an 
allegation of error in the trial—in the process of ascer- 
taining the facts — the only judgment which can properly 
be given for the appellant is one ordering a new trial.” 
The Court of Appeals disposed of the case of Marquat 
v. Marquat, by reversing the judgment of the Supreme 
Court at general term, and aflirming that given at the 
special term. 

Horrman, J., in delivering the opinion of this court, 
said that in both these cases (Astor v. L’ Amoureux and 
Marquat v. Marquat) the general term had founded its 
decision upon its own exposition of the evidence; in other 
words, finding the facts. ‘This is all that is expressly held 
to be erroneous. ‘The present case is wholly different. 
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The exceptions taken by the plaintiff, in the course of the 

trial, were to the ruling of the judge in the admission and 

rejection of evidence, and in requiring the plaintiff to fur- 

nish further proof of his title to the note in question. 
Judgment rendered for defendants with costs. 


Prasopy v. BLoomer. 


St-off. 

In an action against several joint debtors for a debt due 
by them as copartners, one of them cannot, under the Code 
of Procedure, set up by way of defence, a set-olf, or counter 
claim in his own favor individually, for damages sustained 
by himself, by reason of the fraud and negligence of the 
plaintiffs acting as his agents. ‘The case of Parsons v. 
Nash, 8 Howard, Pr. R. 454, instead of sustaining such a 


counter claim, appears to tend to the contrary. See Code 
of Procedure, $§ 136, 150, and 274. 


PenDLETON v. Empire Stone Dressing Company. 
Impeaching the credit of witnesses. 


This case came before the court upon an appeal from 
the judgment entered in favor of the defendants at the trial 
term. ‘The plaintifl’s counsel had offered to prove that an 
absent witness for defendant, whose testimony had been 
taken under commission, and whose deposition had been 
read, had made statements out of court contrary to the 
tenor of his deposition. ‘lhe witness had been asked on 
cross examination whether he had not stated that the ser- 
vices of Horace Andrews, plaintifl’s assignor, were worth 
five thousand dollars, and had replied that he could not 
recollect making such statement. Plaintiff's counsel then 
oflered to prove that he had made such statement, and that 
he had also said, that defendants ought to pay said An- 
drews said sum of five thousand dollars. 

Counsel for defendants objected to the evidence as inad- 
missible, and an exception to the ruling of the judge in 
excluding the same was duly taken. 

This exception formed the main subject of argument on 
the appeal. 

L. 8. Chatfield, for plaintiff, contended that the court 
erred in rejecting the evidence, as it clearly tended to 
impeach the credit of the witness; that an adequate foun- 
dation had been laid for it, on the cross examination of the 
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witness, and that greater latitude should be allowed in this 
respect in case of a commission, than where the examina- 
tion by the witness is conducted orally. 

Charles F. Sanford, for defendants, insisted, First, that 
as tending to discredit the witness's testimony, the evidence 
oflered was incompetent, immaterial, and irrelevant, not 
being contrary thereto, nor even inconsistent therewith, and 
no foundation having been laid for it on cross examination, 
by asking the witness, with particular reference to the 
time, place, and person involved in the supposed contradic- 
tion, whether or not he had said or declared that which 
was intended to be proved. 

Secondly, that the statement of the witness, by which he 
is to be impeached, must be a matter of fact, and not 
merely a former opinion, inconsistent with a different 
opinion, which the facts testified to tend to establish. 

Horrman, J., in delivering the opinion of the court, sus- 
tained the views of defendants’ counsel, and the judgment 
of the court below was affirmed. 





Notes of Recent Cases in New Hampshire. 





Supreme Judicial Court of New Hampshire. 


We have received from our correspondent in New Hampshire, notes of 
all the principal decisions of the Supreme Court of that State, at their 
late Summer Circuit. The notes, as our readers will perceive, are ad- 
mirably well made; they are also of the highest authenticity. We 
regret that we have not room to give them all in this Number, but shall 
publish the remainder as soon as possible ; but as we have other interest- 
ing notes awaiting publication, may not be able to complete the series 
fully before November. Even then, however, they will be far in advance 
of the reports. 


June Term, 1856. Rockingham. 
Prerce v. Emery. 


Railroad bonds — Mortgages by railroads to individuals — Mortgages to 
trustees for benefit of bond-holders. 
As a general rule nothing can be mortgaged, that does not, at 


the time, belong to the mortgagor. 
An act of the legislature of New Hampshire gave the Portsmouth 
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and Concord Railroad Company power to issue bonds for $350,000, 
and to make a mortgage to trustees for the security of those who 
should become bond-holders, * of the whole or a part of the real 
or personal estate of the corporation,’ and by the mortgage to 
give the trustees authority to sell “the real and personal estate, 
and all the rights, franchises, powers and privileges, named in the 
mortgage deed, or any part thereof;” and further provided that 
the deed of the trustees, on a sale by them, should convey to the 
purchasers “all the real and personal estate named in said mort- 
gage deed, together with all the rights, franchises, powers and 
privileges in relation to the same,” which the corporation had at 
the time of the mortgage, and that the purchasers should thereby 
acquire “all the rights, franchises, powers and privileges, which 
said corporation possessed, and the use of said railroad with all 
its property and rights of property, for the same purposes and to 
the same extent that said corporation could use the same, if said 
deed had not been made, subject to the same liabilities as to the 
use of said railroad, that said corporation would be under, if said 
deed had not been made ;” that the directors should have power, 
notwithstanding the mortgage, to sell and dispose of any of the 
personal property of said corporation, provided they should pur- 
chase with the proceeds thereof other property to an equal amount, 
which should be held by the trustees under the mortgage, in the 
same manner as if the same had been owned by the corporation 
at the time of the execution of the mortgage, and specifically 
included therein. ‘The directors made a mortgage to trustees, 
appointed under the act, conveying * the railroad of said corpora- 
tion, together with all its rights, powers, franchises and privileges ; 
with all the lands, buildings and fixtures thereto belonging, or 
which may hereafter thereto belong, with all the rights, franchises, 
powers and privileges now belonging to, and held, or which may 
hereafter belong to, or be held by said corporation; and all the 
personal property of said corporation, as the same now is in use 
by said corporation, or as the same may be hereafter changed and 
renewed by said corporation ;”’ and the mortgage, on certain con- 
tingencies, gave the trustees power to sell the road under the 
mortgage, by a deed that should pass to the purchasers * all the 
property, real, personal and mixed, rights, powers, franchises and 
privileges of this corporation.” 

Held, that the act authorized the directors to make a mortgage, 
not only of the existing property of the road, but of the corporate 
rights and franchise, and of the railroad itself as an entire thing. 

That the trustees under such a mortgage would hold subse- 
quently acquired property, as an incident to the franchise mort- 
gaged, and as an accession to the subject of the mortgage. 

That the trustees under the mortgage in this case were entitled 
to hold personal property, acquired by the road after the .mort- 
gage, against subsequent mortgagees of the specific property so 
acquired, 
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The railroad, before the mortgage to the trustees, owned a cargo 
of railroad iron, subject to the lien of the United States for duties, 
and agreed with the plaintiffs that they might pay the duties; that 
the railroad might lay the iron on their track, and that the plain- 
tiffs, if the road did not repay them the money advanced for duties, 
within a specified time, might take up the iron and hold it for 
security of the money advanced. 

Held, that the iron having passed according to this bargain into 
the possession of the road, the lien for the duties was gone, and 
could not be asserted by the plaintiff’ against the mortgage to the 
trustees; but that the contract was valid between the parties to it ; 
and that if the trustees had notice of it, and assented, at the time 
when they took their mortgage, the contract would be binding in 
equity on the trustees, and on those who subsequently became 
bond-holders. 


Haven v. Emery. 


Railroad mortgage — Special contract. 


The plaintiffs owned a quantity of railroad iron, and it was 
agreed between them and the Portsmouth and Concord Railroad 
Company, that the rails should be delivered to the road, and laid 
separate from other iron in a particular part of the road ; that upon 
payment within a time limited of a stipulated price, the iron rails 
should become the property of the road, and until such payment, 
should remain the property of the plaintiffs. 

Held, that the iron having been delivered and laid in the track 
under this bargain, did not become the property of the railroad 
until the price was paid; and that the price remaining unpaid, 
the plaintiffs were entitled to hold the iron against subsequent 
mortgagees of the road, who had notice of the plaintiffs’ interest 
at the time when they took their mortgage. 


Srate v. Runpiett. 


Indictment for breach of license law. 


An indictment for selling spirituous liquors without license, is 
not barred by the statute, limiting suits and prosecutions on penal 
statutes. 

Srate v. Prescorr. 


Indictment for keeping a gaming house. 


In an indictment on the statute for keeping a gaming house or 
gaming place, it is not necessary to set forth a particular descrip- 
tion of the house or place ; nor to name the persons who p'ayed 
at it; nor to state what games they played ; nor the amount of the 
* gain, hire or reward” for which they played. Nor is the indict- 
ment double because it alleges that the defendant allowed playing 
at the house on divers days and times. 
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Sanporn’s Petition. 
Highway — Apportionment of expenses. 


Where the same highway is laid out in two towns, the road 
commissioners have no power, under the statute, to order part of 
the expense of making the road in one town to be paid by the 
other town, 

If the road commissioners in their report, laying out a road, 
make such an order, their report will be rejected and the petition 
recommitted. 


Biancaarp v. Artantic Mutvat Fire Insurance Company. 


Party to bring suit — Double insurance — By-law suspending risk during 
non-payment of assessment, 


The defendants issued a policy of insurance to one Gates on 
property of his, he giving a premium note to pay such assessments 
as should be made ¢ against the policy; the insurance, however, in 
case of loss, was made payable to the plaintiff, Blanchard. ‘The 
charter contained a provision that in case of double insurance, the 
policy should be void, unless consent was given, signed by the 
president and secretary. A by-law also provided that if the in- 
sured should, for the space of ten days, neglect, when personally 
called on, to pay any assessment, the risk on the policy would 
be suspended till the same should be paid, 

Held, 1. That the action should have been brought in the name 
of Gates, he being the member of the company. 2. That, it 
appearing that there was a double insurance on the property, a 
previous policy having been taken out from another office, this 
policy was void. 3. That the by-law was constitutional ; that the 
policy was inoperative if the terms of the by-law were not com- 
plied with; and that if the property was destroyed during the 
suspension of the policy, the insurance could not be recovered. 


Jones v. PortsMoutH AND Concorp RAILROAD ET AL. 


Sale on execution. 


If an officer, by direction of the creditor, take any measures 
which are calculated to prevent competition at the sale of property 
taken on execution, and the purchaser assents, the sale will be set 
aside as fraudulent. 

Where a railroad corporation, on settlement with a contractor, 
agreed to pay him a certain amount in shares or in bonds of the 
road at his election, the amount, however, to be retained by them 
as indemnity against certain liabilities to which the road was sub- 
ject, and they made out and delivered to the contractor a certificate 
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of so many shares, with an agreement endorsed to exchange them 
for bonds at his election, and these certificates were then returned 
to the railroad as such indemnity : — 

Held, that the corporation was bound to deliver the bonds ac- 
cording to their agreement, notwithstanding the treasurer of the 
road had entered the shares on their records, as the property of the 
contractor, and they had, in consequence, been sold on execution as 
his property. 


Scammon v. ScamMMon. 
Notice of the taking of depositions, §c. 


Under the general rule, relative to notice to take depositions, an 
additional day is not required, unless for twenty full additional 
miles travel. 

An admission by a party, made for the purpose of preventing 
the attendance of witnesses, will, in case the construction is doubt- 
ful, be construed against such party. 


Jones v. Berry. 
Sales by unlicensed pedlars. 


The statute which subjects to a penalty * every pedlar or other 
person going from place to place, carrying to sell or exposing for 
sale any goods, without license,” does not render illegal a sale 
made by such pedlar or other person without license, and assumpsit 
may be maintained for the price of goods thus sold. 


Srearns v. VEASEY. 
Bond given on arrest — Duress. 


A bond given by a debtor under the provisions of the statute, to 
obtain release from arrest upon an execution on which he was not 
liable to be arrested, is void, on the ground that the bond, though 
given in the form of a common law security as upon a contract 
between the parties, is, in fact, a mere statute security, not founded 
upon contract, but required by law to be furnished as a security to 
the creditor in place of the arrest, and is consequently void in case 
no legal arrest is made. 

Semble, that such bond cannot be adjudged void or voidable, on 
the ground that it was obtained in such case by duress, unless the 
fact be found by a jury that it was given under actual duress. 


Mosgs v. Boston anp Marne Raitroap Company. 


Liability of railroads as common carriers of goods. 


The liability of railroad corporations as common carriers for 
goods, transported upon their railroads, continues until the goods 
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are ready to be delivered at their place of destination, and the 
owner or consignee has had a reasonable opportunity during the 
hours when such goods are there usually delivered, of examining 
them, so far as to judge from their outward appearance, whether 
they are in proper condition, and to take them away. Such rea- 
sonable opportunity is not, however, to have reference to the 
peculiar situation and circumstances of the owner or consignee, 
but is to be such as would give to a person, residing in the vicinity 
of the depot or place of delivery, and informed of the usua! course 
of proceedings on the part of the servants of the corporation, in 
unlading the cars and delivering out goods of that character, and 
also informed of the time when the goods may be expected to 
arrive, suitable opportunity within the usual business hours for 
delivering such goods afier they have been placed in readiness for 
delivery, to come to the depot or place of delivery, inspect the 
goods and take them away. 

Ten bags of wool delivered by the plaintiff to the defendants, 
at Exeter, in this State, to be transported to Boston, and there de- 
livered to a consignee, were carried over the defendants’ railroad 
in a train of cars, which arrived at their freight-house in Boston, 
between one and three o’clock in the afternoon. In the usual 
course of business, from. two to three hours were required to un- 
load the freight from this train of cars into the warehouse, and the 
gates were closed at five o’clock, so that no goods could be re- 
moved from the warehouse after that hour until the next morning. 
During the night the warehouse and most of its contents, including 
the wool, were consumed by fire. 

Held, that, upon these facts, the jury were warranted in finding 
that the consignee had not a reasonable opportunity to take the 
wool into his possession before the fire; and that the defendants 
were liable, as common carriers therefor, notwithstanding it might 
be proved by them, that before the fire, the wool had been placed 
upon the platform in the warehouse, from which such goods were 
usually delivered, separate from other goods and ready for de- 
livery. 

The common law liability of common carriers cannot be limited 
by a mere notice, brought home to the knowledge of the owner 
of the goods. 


Pierson v. Hopss. 


Action on award — Assignment. 


Assumpsit may be maintained on an award; and, where the 
submission is by parol, is the most appropriate remedy. 

It is no defence to an action upon an award, made in favor of 
the plaintiff, after he has made a general assignment of all his 

roperty and rights of property, and of action for the benefit of 
bis creditors agreeably to the statute, that the suit is not authorized 
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but discountenanced by the assignee ; the legal presumption in 
such cuse being, that the award is of matters arising subsequent to 
the assignment. 


June Term, 1856. Strafford. 


CHAMBERLAIN v. Davis. 


Husband and wife — Services rendered by the latter — Competency of 
evedence. 


In an action by the husband to recover for the services of the 
wife, the defence set up was that the plaintiff’s wife was sup- 
ported in the defendants family, where she rendered the services, 
under a contract that nothing was to be paid for the services be- 
yond her support; and it appeared that the wife made such a 
contract : — 

Held, that the fact of the husband’s living separate from the 
wife, without making provision for her support, might be shown 
as a circumstance, tending with other evidence, to prove his assent 
to the contract. That a general settlement of accounts between 
the parties, made before the services sued for were rendered, in 
which nothing was allowed or demanded for the wife’s services 
performed before the settlement, was competent evidence to prove 
that the plaintiff knew that his wife worked on such a contract 
and assented to it. That if the wife, up to the time of the settle- 
ment, worked for her support only, and continued afterwards to 
work in the same way without a new contract, it might be pre- 
sumed that she worked on the terms of the old contract. 

The statements of a wife made in the execution of her agency 
for her husband, are evidence against him, as in the case of other 
agents; but her statements made afterwards, respecting the sub- 
ject of her agency, are not admissible against him. 


BancHuor v. WARREN. 


Sale of spirituous liyuors — Delivery — Conflict of laws. 


If a verbal contract is made for the sale of certain specified 
quantities of spirituous liquors at agreed prices, the property does 
not pass, and the sale is not complete until the liquors are separated 
and set apart for the purchaser. 

To constitute the offence of selling spirituous liquors without 
license, there must be a completed sale which passes the property. 

If a verbal bargain is made in Maine, for certain quantities of 
liquors at agreed prices, to be set apart and delivered in Boston, 
and the liquors are set apart accordingly, and put by the seller on 
the railway, consigned to the purchaser, and so transported to him 
in Maine, the sale is completed in Boston, and is no violation of 
the law of Maine, which prohibited the sale. 
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Pittssury v. Locke. 


Evidence to explain a written contract — Competency of book in connection 
with oath of party. 


Where the defendant contracted in writing to take all the white 
oak upon the plaintiff’s lot, that was suitable for “ ship timber :’? — 

Held, that the declarations of the defendant, made at the time 
the contract was entered into, that the vessel for which he designed 
the timber was a small sized one, and that he wanted the small 
timber upon the lot to put into the top of the vessel, as evidence 
tending to show what sized timber will answer the description of 
* ship timber,” was inadmissible. 

The quantity of timber taken from a lot was in dispute. A 
witness who drew it, testified that he took down upon a slate the 
quantity in each stick, which had been measured, and added up 
the several quantities, and gave their sum to his wife or daughter, 
who entered it in his presence upon a memorandum book, and he 
then examined the entries and saw that they were correct. 

Held, that the book might be submitted to the jury in connection 
with the testimony of the witness, as competent to show the quan- 
tity drawn by him. 


WisHeart v. Lecro. 


Decisions of inferior courts within their discretion —General release after 
suit brought — Brief statement. 


Matters within the discretion of an inferior court are not subject 
to revision by the court above, unless transferred to the higher 
court for their determination. 

A general release given after the commencement of a suit need 
not be pleaded puis darrein continuance, unless a plea has been 
before filed in the action; nor need it be pleaded in bar of the 
further maintenance of the suit, but may be pleaded in bar 
generally. 

Where the defendant pleaded the general issue, and filed there- 
with a brief statement, setting forth a general release and settle- 
ment of the action since the last continuance ; — 

Held, that, under the statute, the defence might be thus set 
forth, and need not be pleaded specially. 


Hartuan v. FuRNALD. 


Interrogatories in Chancery. 


If a party, in his answer in a chancery suit, admit a contract to 
convey lands on certain terms, he is bound to answer interro- 
gatories as to the parcels to be conveyed, and the price; if those 
facts are material to the relief asked. 
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Beavins’ Petition. 


Naturalization laws — Jurisdiction of Congress and of the State 
Legislatures. 


Under the constitution of the United States, every State is com- 
petent and has the exclusive right to prescribe the remedies and 
limit the time as well as mode of redress, in its own judicial tribu- 
nals, and to deny to them jurisdiction over cases, which its own 
policy or institutions prohibit or discountenance. 

Exclusive jurisdiction over the subject of the naturalization of 
foreigners, is vested in Congress, with full power to constitute all 
necessary tribunals, and make and establish all laws and regula- 
tions, requisite and proper for the exercise of that jurisdiction ; 
there is, consequently, no implied obligation on the ground of con- 
venience or efficiency, on the part of the States, to furnish tribunals 
or enact laws to aid in the administration of a system of naturali- 
zation, which it is the exclusive privilege and appropriate duty of 
the national government to establish and enforce. 

A law of New Hampshire, prohibiting all State tribunals, ex- 
cept the Court of Common Pleas, from holding or exercising any 
jurisdiction in the administration of the naturalization laws of Con- 
gress, is not unconstitutional, 


WINKLEY v. Foye. 


Deposit of money -— Right to recall it — Immaterial evidence when 
ground for new (rial. 


A party who deposits money with another to be appropriated 
for the benefit of a third person, being under no legal obligation 
so to appropriate it, has a right to countermand the ‘appropriation 
and recall the money, at any time before it has been actually 
appropriated, or before such an arrangement has been entered 
into, between the depositary and the person for whose bevefit it 
was deposited, as creates a privity between them and amounts to 
an appropriation of it. Anything short of this is immaterial and 
unimportant, as relates to the depositor’s right to recall and recover 
the money. 

The admission of incompetent testimony, although immaterial, 
may be cause for setting aside a verdict, when the court can see 
that it was calculated to excite prejudices or raise false impressions, 
and thus mislead the jury. 


Turrte, Administrator, Appellant, v. Rosrnson, Appellee. 


Testimony of parties before auditors — Licn of insurance companies for 
assessments — Administrator's charges and liabilities. 


It is the general practice in this State for auditors to receive the 
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testimony of either party to a suit, and the court will not interfere 
with a report because one of the parties has testified, unless it is 
clear that injustice has been done. ’ 
Where by the charter of an insurance company, the issuing of a ; 
policy creates a lien upon the property insured, it is the duty of 4 
4 





the administrator of the assured to remove the lien, by paying the ay 
assessments for losses, if there are sufficient assets for that pur- ay 
pose ; such lien constituting a legal incumbrance upon the estate. il 
The presentation to a commissioner on an estate, administered ts). 
in the insolvent course, of a claim, secured by mortgage, pledge, ee) |) 
or lien of greater value than the claim itself, and its rejection by hs Hf 
such commissioner, and no appeal taken, only bar the right of such iit 
claim to any portion of the general funds in the hands of the | 
administrator for its payment, but do not discharce the lien upon iM 
the property mortgaged or otherwise pledged for its security. | 
Notwithstanding such presentation and rejection without appeal, i 
it is still the duty of the administrator to redeem the property in- bE 
sured by the payment of the assessments against the policy. i. 
An administrator is not authorized by law, to defray the ex- He 
penses of fencing a private burying place, where the intestate and i 
some of his relatives were interred. Bi.) 
As between the administrator and the heir, a heavy stone, 
placed by the ancestor in a chimney having no fire-place, without 
legs, set on brick work, with a short funnel bricked around in the RL 
chimney, so as to render it doubtful whether it could be removed ae 
without disturbing the brick work, is to be regarded as real estate. f : 
The time and expenses of an administrator in attending probate t 
court, and the fees of counsel necessarily employed there, are fl 
part of the just expenses of administration, for which a reasonable ih 
compensation is to be allowed the administrator. a 
An administrator should be charged with the value of personal ry 
property belonging to an estate, and lost through his negligence, ay 
although it never came into his possession. Bs 
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June Term, 1856. Merrimack. 


Fettows v. WYMANN. 
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Power of partners after dissolution of partnership. 


After the dissolution of a partnership, one partner cannot, without 
authority from the other, endorse a note or bill belonging to the 
firm, and payable to them or order. ' 

' 
' 
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If one partner after dissolution, without consideration, fraudu- 
lently release or discharge a promissory note belonging to the : 
partners and payable to them or order, the fraud will not authorize ‘| 
the other partner to endorse the note without recourse in the name mu 
of the firm, and if he undertake to endorse it, an action cannot be ii 
maintained on it in the name of the endorser. a 
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Perry v. PETTENGILL. 


Mortgage of unfinished chattels — Accretion. 



























Where a debtor mortgaged a number of unfinished pruning 
shears, and the mortgagor afterwards finished the shears, and 
thereby greatly added to their value : — 

Held, that in the absence of fraud, the fact that the shears had 
been greatly increased in value, would not invalidate the mort- 
gage, and that the mortgagee would hold them against an attach- 
ment by another creditor of the mortgagor. 


Srate v. Crark. 
Lottery — ‘‘ Gift sale ”’ of books. 


A “ gift sale” of books, according to a scheme by which the 
books are offered for sale at sums above their real value, and by 
which each purchaser of a book is entitled, in addition thereto, to 
a gift or prize, to be ascertained after the purchase by a corres- 
pondence, unknown to the purchaser, between certain numbers 
endorsed on the books offered for sale, and the different gifts or 
prizes proposed, is a lottery within the meaning of the statute 
against disposing of property by lottery. 


TowNsEND v. BurNHAM. 
Parent and child, 


In order to charge a parent with supplies, furnished his minor 
child without his direction, some clear and palpable omission of 
duty on the part of the parent must be shown. 

A student at Yale College, the son of B., in this State, procured 
articles of clothing at New Haven, soon after he became of age, 
and they were credited and charged to him. He had made no 
purchases of the plaintiff previous to that time, and his father had 
never permitted him to procure anything of any one on his credit. 
He supplied him with money while in college, with which to pay 
his bills, to the amount of $1700; and he never paid any bills at 
New Haven, except as he gave his son money to pay them; and 
it did not appear that the plaintiff ever knew or heard of the 
father. 

Held, that the father could not be charged with the price of the 


goods. 
BurnuaM v. STEVENS. 


Jurisdiction of Justices of the Peace — Deposition. 

A justice of the peace has jurisdiction to summon a person be- 
fore him, to give a deposition in a case pending in the courts of 
another State. 
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If such person, after being duly summoned, neglect to appear 
and testify, the justice may sentence him to pay a fine and costs, 
and commit him for non-payment. 

No action can be maintained against the justice for such im- 
prisonment, though his proceedings may be irregular, if he does 
not overstep his jurisdiction. 


Boscawen’s Petition. 
Petition for discontinuance of a highway. 


In case of repeated applications for the discontinuance of the 
same highway, the Court of Common Pleas may refuse to commit 
the same to the road commissioners, unless it appears that there 
has been some change of circumstances since the last adjudication, 
which renders the reference proper. 


Smita v. Boston, Concorp & Montreat Rarttroap, Trs., AND 
THE Boston & Maine Raitroap, Trs. 


Liability of these trusteesin NH. — General liability of trustees. 


The Boston and Maine Railroad is a corporation in New Hamp- 
shire, amenable to the process and subject to the jurisdiction of 
her courts, and answerable there for funds collected for the princi- 
pal defendants in another State, without any express stipulation as 
to the place of their payment. 

The existence of a contingent liability on the part of a trustee 
for the principal defendant, furnishes no valid ground for the dis- 
charge of such trustee. 

Nor will the court, after disclosure, order a suit continued to 
await the result of such contingent liability. 

The liability of a trustee is determined by the state of facts, 
existing at the time of his disclosure and set forth therein. 


MEtvin v. FELLows. 
Notes secured by mortgage — Evidence of identity — Consideration. 


The identity of a note secured by mortgage, may be established 
by evidence other than its correspondence, with the description 
given in the condition of the mortgage. Parol evidence may be 
introduced, and the question of identity submitted to the jury. 

Where a note for $67.25 was described in a mortgage as for 
$ 6.30, that being in fact the balance of principal due upon it at 
the time the mortgage was executed ; an endorsement of $20.95 
several months after its date, having reduced it to that sum, 

Held, that the mortgagee might prove its identity by other evi- 
dence, notwithstanding the variance in the description. 

VOL, IX. — NO. VY — NEW SERIES. 25 
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The depositing of money, to the same amount of a promissory 
note, by the payee thereof, in the hands of a third person, to be 
subject to the control and disposition of the maker, at his request, 
is a valuable consideration for the giving of such note, although 
an understanding exist between the parties that the maker of the 
note may not appropriate such money to his own use in a Certain 
contingency to be determined by himself. 

A mortgage to secure the payment of such note, is not made to 
secure future advances, within the legal meaning of that phrase. 


Srate v. Focver. 


Indictment for breach of license law — Averment — Negations — Exception 
where necessary. 


An indictment under the statute of 1849, prohibiting the un- 
licensed sale of wine and spirituous liquors, need not contain an 
averment that the liquors sold were not imported from a foreign 
country, and sold by the importer thereof in the original casks or 
packages in which they were imported. 

Admitting that statute to be prohibitory ; that it is unconstitu- 
tional to prohibit the sale of foreign liquors by the importer thereof 
in the original casks or packages; and that the act is therefore to 
be understood as subject to a proviso, that its enactments shall not 
apply to the sale of foreign spirits by the importer thereof, in the 
original casks or packages in which it was imported ; still it is not 
necessary to negative such implied proviso in the indictment. 

It is only where a proviso or exception is so inserted in the 
enacting clause of a statute as to qualify the enactment, and thus 
make the negativing it an essential part of the description of the 
offence, that it is necessary to negative it in an indictment fora 
violation of the statute. 


Strate v. BiatspELt. 


Competency of aconvict as a witness after pardon — Averments in an indict- 
ment for breach of the license law. 


A full pardon, granted after a convict has suffered the entire 
punishment imposed upon him upon his conviction, removes the 
common law disability of incompetency as a witness. 

Such pardon is properly proved by the production of the charter 
of pardon itself, under the great seal of the State. 

The statute of 1849, does not authorize selectmen to grant 
licenses for the sale of spirituous liquors separately from wine, 
and it is therefore sufficient for an indictment under it to negative 
the existence of a license to the respondent to sell wine and 
spirituous liquors, that being the only license which could lawfully 
be granted, 
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An indictment under this statute need not specify the particular 
kind or species of liquor sold. It is sufficient that the offence be 
set forth in the words of the statute, by charging the respondent 
with selling a certain quantity of spirituous liquor contrary to its 
—- without averring what particular kind of liquor was 
sold. 


June Term, 1856. Hillsborough. 


Rosie anp Wire v. FLANDERS. 


Dower — Statute of limitations. 


The statute of limitations begins to run against a widow’s claim 
of dower, from the time when her right accrued to commence a 
writ of dower after demand, and not from the time when she 
became entitled to dower upon the death of her husband. 

If a widow sell her right of dower before assignment, the pur- 
chaser may maintain a writ of dower in her name. 


Witson v. Lane. 
Attachment — Officer's duty. 


An officer may attach the goods of a debtor, notwithstanding 
they are so mixed with the goods of another as to be undistinguish- 
able. 

It is his duty to make reasonable inquiry to ascertain the goods 
of the debtor. If he is still unable to distinguish them, he may 
retain the whole until the owner ideutifies the articles belonging to 
him, and points them out to the officer and requests him to return 
them; and he is not liable to any action until these things are 
done. 

It might be otherwise if he refused to deliver them without in- 
quiry, or if he refused to deliver them at any rate. 


July Term, 1856. Cheshire. 


Crockett v. CRAIN. 


Rights of separate creditors of partners. 


The separate creditors of a partner have a prior claim upon the 
separate estate of their debtor, for the satisfaction of their debts. 

Where a partnership creditor attached the separate estate of one 
of the partners, being an equity of redemption of certain real 
estate, and before the entry of the action the partner was declared 
a bankrupt, and his assignee subsequently sold the propery 
attached, and applied the avails to the payment of his separate 
debis, under the order of the District Court : — 
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Held, that the purchaser at the assignee’s sale would hold the 
property as against the attaching creditor. 


Town or Troy v. Haskett. 


Conveyance of land for use of public. 


A conveyance of land to a town, * for the use and benefit of the 
public, and to be improved for a public common and no other 
Pp 'rpose,” vests the legal estate in the town, as trustee for the pub- 
lic, but without any beneficial interest. 

Where that portion of a town, in which land thus holden by it 
is situate, is severed from the rest by an act of the legislature and 
made into a new town, without any provision in respect to such 
land, the legal title remains, unaffected by the change of territorial 
jurisdiction, in the original town. 


July Term, 1856. Sullivan. 


Ststey v. ALpRicu. 
Liability of inn-keepers for damage to goods of their guests. 


An inn-keeper is liable for damage happening in his inn to the 
goods of his guests, unless it is caused by the act of God, or the 
public enemy ; or by the fault, direct or indirect, of the guest. 
To discharge the inn-keeper it is not enough to show that the 
damage did not happen though his actual negligence or that of his 
servants. 


Crarkx, Apm’r. v. CLEMENT. 


Presumption of payment — Administration — Party dying in another State. 


The defendant, in 1829, gave to the plaintiff's intestate a promis- 
sory note for $53, payable on demand, the parties at that time 
residing in Danvers, Massachusetts. In 1834, the defendant gave 
to the intestate another note, payable on demand, for $63, the 
parties then residing in the same town in Ohio. Both parties were 
born in Claremont in this State, and resided there tll 1829, but not 
afterwards. 

In 1838, the intestate died in Illinois, leaving in this State at his 
father’s house sundry articles of personal property, and the notes 
in suit. On the application of the widow, the father of the de- 
ceased was appointed administrator in this State, and, without com- 
pleting the settlement of the estate, died in 1851. In 1853, the 
plaintiff! was appointed administrator de bonis non. 

In 1844, the defendant, by the will and decease of his father, 
became interested in certain real estate in Claremont, liable to 
attachment, and in 1852, by the decease of his mother, he acquired 
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further interest in the same real estate and other property. Prior 
to 1814 he had no property in this State liable to attachment, 

The defendant’s property in this Siate was attached in this suit, 
on the 9th of February, 1853, the action being founded on the two 
notes specified. The statute of limitations was not pleaded, 

Held, that as a general rule, all contracts for the payment of 
money, whether settled or unsettled ; all mortgages, bonds, judg- 
ments, notes, accounts, &c.. are presumed to be paid after the 
lapse of twenty years, if there is no evidence to repel the pre- 
sumption, and to show that the debts are still unsatisfied ; but that 
there were facts in this case sufficient to rebut the presumption of 
payment. 

Held, also, that an administration was properly taken in this State, 
and that the suit could be maintained in the name of the plaintiff. 


Mouncer v. MunGer. 


Services of daughter in family of father, after arriving at twenty-one 
years of age. 

Where a daughter, after arriving at the age of twenty-one years, 
continued to live, labor, and render service in her father’s family 
for the period of four years, with his knowledge and consent, but 
without any agreement or understanding that she was to be paid 
for her services : — 

Held, that there was no presumption of a promise by the father, 
so as to enable her to maintain an action to recover compensation 
for her services. 

Where the relation of parent and child exist, the law will not 
presume any other. In order to establish the existence of the 
inferior relation of master and servant, or debtor and creditor, 
between a parent and child at any given period, there must be 
proof more or less strong, but sufficient to carry conviction, that 
the parties understood the inferior relation to subsist between them 
at the time, and acted with reference to it. 


Haywarp v. Town or CHARLESTOWN. 


Jurisdiction of selectmen in laying highways — No presumption of legal 
laying out short of twenty years. 


The statute makes the select men of towns a judicial tribunal for 
laying out highways within their respective limits ; the towns them- 
selves having no authority upon that subject. 

To give the selectmen jurisdiction, it is essential that an applica- 
tion in writing should first be made to them, and the existence of 
such application must be shown, to render their proceedings legal 
and valid. 

Since the adoption of the revised statutes, a highway will not be 
presumed to have been legally laid out, unless it has been used by 
the public as a highway for at least twenty years. 
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Sumner v. MITCHELL. 


Devise without words of perpetuity. 





Prior to the statute of 1822, a devise of lands and personal es- 
tate, without words of limitation or perpetuity, gave to the devisee 
an estate for life only in the lands, but the persoral property abso- 
lutely, unless in respect to the lands there were a manifest intention 
to give a fee. 

Where such intention was manifest, a fee simple estate passed, 
without any words of limitation or perpetuity. 

In determining what may have been the intention of the testator, 
all his circumstances and those of his family and estate, apparent 
from the will itself, as well as the language of the devise in con- 
troversy compared with other parts of the same instrument, and all 
the provisions of the will, are to be taken into consideration. 


July Term, 1856. Grafton. 


LANpDAFrF’s PeriTion FoR CERTIORARI. 


Bill of exceptions — When certiorari will be awarded — Proceedings before 
road commissioners. 

The party aggrieved by any judgment, decree, or order of the 
Court of Common Pleas, may, under the statute, tender his bill of 
exceptions, and have it signed and made part of the record, though 
the proceeding be not according to the course of the common law. 

When a bill of exceptions is allowed in a petition for a highway, 
the remedy on the bill is by writ of certiorari; and on that writ 
in such case the Supreme Court will revise the decisions of the 
Common Pleas in matters af law, though that court have kept 
within its jurisdiction. 

The writ of certiorari is not awarded as matter of right, but 
will be refused when the court can see that substantial justice has 
been done, though errors in matters of form appear on the record. 

Where road commissioners received incompetent and material 
evidence, offered by petitioners and objected to by the towns, and 
the evidence bore directly on the general merits of the cause, the 
error will be regarded substantial, and a certiorari will be awarded 
on a bill of exceptions, to quash the judgment of the Common 
Pleas accepting the report of the commissioners and establishing 
the road. 

Where such evidence consisted of the oral testimony of a wit- 
ness, this court will not receive evidence to show that the commis- 
sioners did not in fact regard the incompetent evidence, and that 
the report would have been the same though the evidence had not 
been received, 

, Where the road lies in two towns, it is not nesessary that both 
towns should join in the petition for a certiorari to quash the 
udgment. 














Na Racine andi Wi 











iat SP ae. 


SEA ase 


» inte! 


Notices of New Publications. 295 


Notices of New Publications. 


Lex Parutamentaria Americana. Elements of the Law and Practice 
of Legistutive Assemblies in the United States of America. By LuTHer 
Srearns Cusuinc. Boston: Little, Brown & Co. 1856. pp. i063. 


Tuts work resembles in its style and composition the massive and elabo- 
rate treatises of an earlier age of research, when Cujas or Dumoulin gave 
to the world the fruits of their studies in ponderous folios, such as now 
might be cut up into a dozen pert duodecimes. The lave Mr. Cushing 
was one of the most thorough aud conscientious students that have ever 
devoted themselves to legal pursuits. His love of literary labor was a 
passion to which his health was sacrificed, and by which, it is to be feared, 
his life was shortened. In the dryest branch of juridical research, his zeal 
never flagged, and his ardor never relaxed, until he had learned ali that 
could be known upon it. He had but one taste which at any time at all 
interfered with his passion for legal studies; and that was his love of 
music, which he understood well both scientifically and practically ; but, 
of iate years, the claims of this svothing art too seldom took precedence 
of sterner and more exhausting Ve sions 

Nor was he a mere literary drudge — the painful collector of materials 
for o'her hands to use. He had a philosophical understanding which 
could weigh and measure and value the results of his labors, and a natural 
sense of method which instinctively distributed and disposed a subject in 
the right way, and put everything tn its proper place H's style had the 
clearness and accuracy which mark the correct aud logical thinker. In 
his luminous method, and the neatness of his statement, there is something 
that recalls the skill and clearness which characterize the juridical writers 
of France, with whose works Mr. Cushing was familiar. 

Besides these natural qualifications for a work on the Law of Legisla- 
tive Assemblies, Mr. Cushing had the advantage of a course of prac- 
tical training specially fiting him for such a task. He was for many 
years Clerk of the House of Representatives in Massachusetts ; and it is 
not too much to say that the office bas never been filled with more ability 
than by hin ; and it will be sufficient praise to any such officer hereafier 
to say of him that he discharged the duues of his place as well as Mr. 
Cushing. He thus had the opportunity of observing the practical work- 
ing of the science of legislative government, and of learning wany things 
which books can hardly communicate. 

The work before us, which is the life fruit of many years of careful 
preparation, is divided into nine parts. ‘The first part, comprising six 
chapters, treats of the Election of Members. ‘The second part, comprising 
six chapters, is upon the Constitution of a Legislative Assembly. The 
third part, containing four chapters, is upon the Privileges and Incidental 
Powers of a Legislative Assembly. ‘The fourth part, in five chapters, 
treats of the Powers and Functions of a Legislative Assembly, as such. 
The fifih part,. comprising seven chapters, 1s upon Communications be- 
tween the Difierent Branches of a Legislative Body, and between them or 
either of them and other bodies or persons. The sixth part is subdivided 
into three divisions : the first division, in six chapters, treats of Motions ; 
the second division, in twelve chapters, is upon Order in Debate; the 
third division, in four chapters, is upon Ascertaining the Seuse of the 
Assembly in reference to any question before it. ‘The seventh part is sub- 
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divided into three divisions: the first division, in eight chapters, is upon 
Committees and their Functions ; the second division, in nine chapters, is 
upon Committees of the Whole: the third division is upou Joint Com- 
mitiees ‘Tne eighth part is subdivided into two divisions: the first divis- 
ion, in twenty-three chapters, is upon Public Bills; the seeond division, 
in seven chapters, is upon Private Bills. The ninth part is devoted to the 
subject of linpeachment. ‘There is also a copious Appendix. 

This analy-is of the contents of the work will give our readers a notion 
of the wide range of topics embraced in it, and of the exhausting thorough- 
ness of the treatment Its merits, indeed, can hardly be set forth in terms 
too strong. The results of an immense amount of reading are here pre- 
sented in a luminous and methedical order. and in a style of the utmost 
precision and accuracy. No work of the kind previously in existence can 
for a moment be compared with it; and we do not see there will ever be 
a necess ty hereafter fur any similar one to be prepared. Our brethren 
in Engtand will fied it as useful and valuable as do our own countrymen ; 
and they will note with ne lit le surprise the author’s profound and minute 
knowledge of their whole parliamentary history, even down to its slightest 
details. As an authority 1 cannot fail to take its place in our own country 
as an oracular voice fromm whose decision no appeal can be taken. Of a 
book of a thousand pages, written in a most terse and condensed style, no 
idea can be formed by any extracts ; and it is indeed somewhat a source 
of regret that lis uncommon merits can never be appreciated by the gen- 
eral run of readers. A person must have had some experience in legisla- 
tive assemblies, before he can be qualified to judge of the amazing industry 
with which Mr. Cushing has collected his materials, aud the skill with 
which he has used them. 

As is already known to our readers, Mr. Cushing lived but a few days 
after the publeation of this work. He had labored upen it for many 
years, and for the last two or three under difficulties and discouragements, 
arising from his state of health, which nothing bat the most resolute spirit 
could have overcome. When the strong and sustaining excitement of this 
task was over, the ** wheels of weary life at last stood sull.’ It wasa 
fitting close to his useful, laborious, and honorable career, which was 
dignified throughout by the diligent exercise of uncommon powers, and 
the faiitiful perfurmance of every trust Jaid upon him. 


A Sewection or Leapine Cases 1n Criminat Law: with Notes. By 
Epmunsp tlastincs Bennett and Franxuin Fiske Heanp. Vol. L. 
Boston: Liule, Brown & Co. 1556. 


The brilliant and well merited success of Smith’s Leading Cases has 
occasioned the publication of many collections on a similar plan, one of the 
best of which, if we may be permitted to judge from the partial examina- 
tion which we have been able to make of it, 1s the volume whose ttle is 
given above. This mode of teaching law, by making the orginal reports 
of cases the foundation for elaborate notes or essays on the poiuts involved, 
which, even before Smith's Leading Cases, was illustrated in Williams’s 
Saunders and Metcalf‘s Yelverton, must always be very attractive and 
useful to the practising lawyer, when well performed. We would not be 
understood as expressing an approval of all the cullections of cases in 
various departments of law, equity cases, commercial cases, railway 
cases, real estate and conveyancing cases, patent cases, with and without 
notes, with wuich the profession has been over supplied during a few years 
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past, and in the composition of some of which, as in too many other mod- 
ern law books, the scissors have had a greater part than the pen. 

The reputation, which the learned gentlemen whose names appear on 
this title page have already acquired by similar services to the profession, 
has created an expectation which cannot fail to be satisfied by an examina- 
tion of their book. With some of the cases, and a first edition of some of 
the notes, our readers are already familiar, from their appearance in former 
numbers of this journal The volume is with great judgment and pro- 
priety dedicated to Mr. Justice Bigelow, of the Supreme Judicial Court of 
Massachusetts, of whose thorough understanding of the theory of this 
branch of the law a very good example is given on page 318, in his very 
clear and convincing opinion on a mice question of the burden of proof in 
Commonwealth v. McKie, | Gray, 347. 

In so great a mass of accurate and copious learning, as is compressed 
into the ver, capacious pages of this volume, it is impossible to notice 
more than a small number of the topics discussed; but we may mention, 
as instances of a very full treatment in a convenient form, of important 
subjects, the authorities, upon some of which are not easily to be found 
collected elsewhere, Whvatly’s case,(p. 1,) on the difference between a 
crime and a civil injury ; Hudl’s case, (p. 42,) on the question when death 
occasioned by negligence is manslaughter: Longbottom’s case, (p. 54.) on 
the effect of the deceased's own negligence on such liability ; York's case, 
(p. 68,) on the criminal liability of infants ; Rogers's case, (p. 87,) on the 
law of insanity in criminal eases; Hart's case, (p. 250,) on the pleading 
of exceptions and provisoes on statutes; and the notes on the weight in 
evidence of larceny of recent possession of property stolen, and ou what 
constitutes burglary, pp. 365, 526, 541. 

We should not do our duty to our readers, if we did not notice some 
imperfections which arrested our attention, when casting our eye over this 
volume. There is a want of uniformity in the mode of citation, though 
the names of reports and text-books are usually given quite fully enough. 
Indeed, to our eye, ** BI. Com.”* and ** Hale P. C.”’ look better than the 
names at lesgth. and our old friend, ** Cro. Eliz.’’ looks very strange as 
** Croke, Elizabeth.”’ The copious citations in the notes, from opinions 
in other cases, are very often not distinguished by quotation marks, thus 
creating much confusion, aod rendering 1t difficult to distinguish the lan- 
guage of the commentator from that of the judges. The list of cases se- 
lected is nut made so as to facilitate a hasty reference, the cases not being 
arranged under the names of the defendants, by which criminal cases are 
usually remembered ; and even the party prosecuting, when it happens to 
be he King, The People, or The Siate, is ranged under the lever T, 
instead of under its appropriate letter. 

But these are sinall matters, though of considerable practical importance. 
A more serious vbjection lies to the principle, or rather the want of prin- 
ciple, on which some of the cases are selected. A leading case 1s a case 
in which au important point has been settled, for the first time, by a court 
of high authority. As Mr Smith said, in the preface to his admirable selec- 
tion, ** Each involves, and is usually cited to establish, some point or prin- 
ciple of real practical importance.’ The learned editors of this collection 
have s-lected their cises, fur the most part, with discrimination But some 
of them cannot, on any test, be recoguized as leading cases ; and one proof 
of this is that many cases, especially towards the end of the volume, have 
no notes appended — showing that the cases in question have never been 
recognized or followed. We must protest against a case decided in New 
Hampshire in 1850, (p. 164,) being called the leading case on the subject 
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of the protection afforded to an officer by his warrant. Commonwealth v. 
Hunt, 4 Met. 111, would seem to be more entitled to be called a leading 
case on the subject of conspiracy than the subsequent case of Common- 
wealth v. Eastman, | Cush. 189, which has also the disadvantage of coa- 
taining much matter irrelevant to the point for which it is selected. (p. 264.) 
The selection of cases to illustrate the well established rule of pleading, pre- 
vailing as well in civil as in criminal cases, that when a charge is brought 
against a d-fendant, arising out of the publication of a written instrument, 
the instrument itself must be set out in the declaration or indictment, is 
particularly uofortunate ; for Commonwealth v. Wright, | Cush. 46, was 
deeided as late as 1848; and Wright v. Clements, 3 B. & Ald. 312, was 
a civil, and not a criminal case. (pp. 296, 312.) The effect to be given to 
the uncorroborated testimony of an accomplice was certainly settled before 
Nov. 24th, 1855. (p. 545.) And we may be permitted to doubt whether 
recent Cases on such points as the form of the caption of an indictment, (p. 
600.) the precision requisite in describing the mortal blow in an indictment 
for murder, (p. 58,) or what words are idem sonantia, (p. 346.) are worthy 
of the society in which they are placed. The report of the rulings of two 
Irish judges, at nisi prius, in 1855, (p. 563,) on an indictment for Bible 
burning, wants all the elements of a leading case. 

In our opinion, too many nisi prius cases are inserted, as well as too 
many c1ses, reported in the diffuse, conversational, rambling, helter-skelter 
style of some of the modern English Reports The reason, given in the 
preface, for reprinting several cases from Cox’s Criminal Cases, ‘* that 
those reports are not generally accessible to the profession in the United 
States,’’ so far from being a satisfactory ground for calling those cases 
leading, seems to us pretty strong evidence of the contrary ; and certainly 
many of the cases selected from those repurts are among the least impor- 
tant in the volume. And we should hardly have thought it necessary. to 
the instruction of the student or attorney in the unavoidably indelieate 
branches of criminal law, to print in full. in the text and notes, five cases 
of indecent exposure, and three of indecent assault, with the evidence in 
some detail, including not only the circumstances attending the offence, 
bu, in one case, full copies of misspelt letters alleged to have been written 
by a witness for the prosecution, and in no wise material to the question 
of law decided. 


Appress at THE Socrat Festiva or THE Bar or Worcester County, 
Massachusetis. Feb. 7, 1856. By Hon. Emory Wasusurn. 


We have received the eloquent address of Governor Washburn to 
the Bar of Worcester County, and have found it especially interest- 
ing from the notices it contains of the members of that bar, who have 
flourished aud passed away within the period of twenty-five years, over 
which the orater extended his view. These notices are enlarged in the 
appendix, and give an excellent necrology of a bar which has produced 
many able and learned counsellors, and which, as a body, has been distin- 
guished by a more than ordinary amount of union and good tellowship. 

The * social festival’? which called forth this oration, was an event 
worthy to be celebrated in prose and verse ; for our bar meet far two rarely 
and too formally in social life. In reading Judge Curtis’s letter of reply 
tv an invitation te this festival, we were paintully reminded that a plan for 
uniting socially the bar of Suffolk County, which that gentleman formed 
sone years since, failed of its accomplishment. We hope the scheme is 
not impracticable, however, and that in some mode it may yet be revived. 
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Governor Washburn gives, in the course of his remarks, some statistics 
which show that the lawyers of Worcester County, (and we believe they 
are not singular in this respect.) are not often enriched by their profes: 
sional exertions, but quite the contrary. He found that of the forty-five 
lawyers who had died within the twenty-five years, thirteen were insol- 
vent. On the estates of only twenty were inventories returned. and of 
these only one had more than fifty thousand dollars, and this was not made 
by his profession. Nive of them were under five thousand dollars, and 
four averaged less than seventy-six dullars each. Mr. Webster was right 
in saying that lawyers live well aud die poor. 





Obituary Notice. 


Diep at Lenox, August 3d, 1856, Cuartes Senewick, Esq., aged 64. 
Mr. Sedgwick’s connection with the profession of the law, through the 
office which he filled for many years, and his large acquaintance with the 
members of our bar, give us, we hope. a right to speak of him in our 
pages. It would be an honor to any profession to connect itself with such 
aman; and we are unwilling. when the general regret at his loss has been 
expressed by so many of the public journals, that he should not be re- 
membered in ours. 

Mr. Sedgwick’s life has been so unambitious, that it has no events to 
record. He was the youngest son of Hon. Theodore Sedgwick, of 
Swekbridge, a name well known in the political and judicial history of the 
State, was educated chiefly at home, early entered the profession of the 
law, removed to Lenox, and was sovn appointed clerk of the courts for 
Berkshire, an office which he held till his last illness. Living in what, for 
the best vears of his life, was a sequestered village, without fame in his 
profession, without wealth or distinction of any sort, no man in his 
section of the State, and perhaps no man in the whole State, was more 
beloved, admired, and cherished than he. He wasa man made to be 
loved. And he had a combination of qualities as rare as genius. He was 
as honest, as brave, as single-hearted, and as clear-headed, as any man; 
and he had the tenderness, the fine instincts, and the subtle perceptions 
ofa woman. His observation was sv alert, that all which the senses could 
give him was his; and he made it materials of solid judgment, and a pene- 
trating scrutiny of men and things. No man noted more of what is 
fugitive and entertaining in the hour as it passes, no man laid up greater 
treasures of experience, and no man ever made his experience serve more 
for the instruction aud amusement of his friends. ith his quick eye 
and ready expression, he had a sense of the ridiculous, and an exqui- 
site wit, which lighted up the world for him and for his friends. is 
pleasantry was delightful; it was the fruit of every day, so natural, so 
piquant, nothing stored up, and nothing labored; it was unexpected when 
you heard it, and was forgotten before you could repeat it. Nor was his 
graver conversation less attractive; it was the thought of a serious and 
discerning man, interested in the past and in the present; full of amazing 
disquisitions, the humor often very near to pathos, and not wanting in depth 
either ; the reflections singularly just; and the whole tone of his remarks 
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showing that discriminating sense, which we expect from men of the world, 
and with a perfect courtesy, too sincere to have been learnt from the 
world. 

But Mr. Sedgwick’s true glory was his humanity. His wit, his 
raillery, his observation, all those inimitable graces of the intellect, were 
servants of a native and living love of everything that breathed. Every 
movement for political freedom, and for the removal of social evils, had 
his atiention, — not as matter of duty, but as matter ef course. It was 
part of his life. And the ¢ iminal in the neighboring gaol, and the cog 
at the deor, never looked at Mr. Sedgwick s face, or heard his voice, 
without feeling that he was a friend. 

Natural delicacy of health. and perhaps an aversion to the contests of 
an active profession, led Mr Sedgwick to prefer a retired life. Whether 
he did wisely, he was the best judge. Certain it 1s he filled it well. We 
have insny men in New Envland more eminent, who are excellent each 
after his kind. But just such a man as this, nobody whe knew Mr. Sedg- 
wick, expects to see again. That high tone of manners and of thought, 
that peculiar felicity of organization, that umon of opposite qualines, that 
refinement, that henor, and that wisdom, are not the subject of frequent 
repetition, at least with us. He adorned and enjoyed lite; and from the 
vulgar contests, and common aims, which now constantly engage us, it 
is a privilege to turn to tLe recollection of his example. 
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Name of Insolvent, Residence. = of Name 0! Corer isstoner 
Proceedinys or Judre, 

Allen. Georse W. Boston, July 19, 1856. I~aue Ames. 
A len. >amuel Medway, June 5. William L. Walker 
Bennett, >ampson, jr. Worcester, July 11, ‘Alexander H. Butiock. 
BL nehart, Walter Wilmington, “ 5, Isane Ames, 
Clapp, Washington Boston, * Hi, I-aac Ames. 
Cres oy, Chafles H. (a) Boston, ee 3, Isaac Ames 
Day s, Rouben P. Waltham, “ 3, John W. Bacon. 
Eaton, Henry Boston. “« 624, |Ixaae Ames. 
Emer-on, Moses Roston, - > Isaac Ames. 
Evans, Nathaniel, jr. Boston, | id 9, tsane Ames 
Gates, Lar..in N. Worcester, | “ 2. | Alexander H. Bullock. 
Hayden, Lewis Boston, | os 5, Isaac Ames. 
Hol ion, G crze C. (b) L--icester, ee 4, | Alexander H. Bullock. 
Jac bs, Geo: ge Charlestown, | oe 5, Joho W. Bacon. 
Jones, Edward F. Foxboro’, | June 26, (Wm. L. Walker. 
Merr.am, Is tac 3. (c) Auburn, | July 3, Alexander H Bullock. 
Merr-am, | homas (c) Auburn, | +6 3, 'Alexander H. Bullock. 
Mo re, Benjanim South Danvers, } “« 2, Henry B Fernald. 
Moore, Emery N. (a) HNo-ton, “6 3, Isaac Ames. 
Munroe, James 1. Halifax, “« 26, David Per .ins. 
Pickett. Jchn W. Charlestown, | “6 4, Jehan W. Bacon, 
Ray::sfor |, Harlow New Marlboro,” | June 23, ‘James Bradford. 
Simmons, Benjamin Boston, | July 5, Isaac Ames 
Stanley, Writiam (6) ~pencer, | “ 4, | Alexander U, Bullock. 
Waters, Chirles omervill:, | . #, [sauce Ames. 
Waters Ebenezer Somerville, | * 2, \Isauc Ames. 
Witherby, Thomas H. Millbury, | “ = 29, Alexander H. Bullock. 





(a) Moore & Crosby. 





(6) Stanley & liold-n. 
(c) T. & 1. S. Merriam. 








